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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not medical treatment provided by Dr. Bruffett was

reasonable and necessary in relation to the compensable back injury pursuant to

Ark. Code Ann. § 11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July

11, 2008, at which time the claimant sustained a compensable injury at a

compensation rate of $522.00/$392.00.  Medical expenses and temporary total

disability benefits (from July 1, 2008, to July 11, 2009) have been accepted.
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The claimant contends she injured her back on July 11, 2008.  She remains

under the care of Dr. Bruffett who has performed surgical fusion.  The claimant

seeks payment of medical expenses, temporary total disability benefits from July

12, 2009, to a date yet to be determined, and attorney’s fees.

The respondents contend the fusion surgery was not reasonable, necessary,

or related to the compensable injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Dr. Wayne Bruffett (taken January 13,

2010) and three surveillance DVDs incorporated by reference.

The following witnesses testified at the hearing:  the claimant who seemed

sincere in her testimony; Ann Wilson, telephonic case manager hired by the

respondents; and Marlys Bost, adjuster.

The claimant, age 58 (D.O.B. January 6, 1952), has a Master’s degree in

Human Resource Development and a certificate in anesthesia.  She has worked as

a nurse since 1984.  In 1997 she joined UAMS as a nurse anesthetist (Tr. p. 9, 22,

28-31) earning $131,958.00 per year.  She has not returned to work since the

accident.  Presently she receives disability benefits from two private policies

($5,550.00/$2,738.00 monthly), (Tr. p. 32-34).  The claimant’s health history

includes a prior back surgery at L4-L5, L5-S1 in 1987 or 1988 (Tr. p. 12-14, 34-35)

by Dr. Zach Mason.

On July 11, 2008, the claimant injured her neck, back and left hip when she

slipped on water and fell (Tr. p. 6-7).  She developed shooting pain in her legs,

worse on the left.  The neck pain resolved with physical therapy.  Her back and hip

pain increases throughout the course of the day with activity (Tr. p. 8).
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The claimant received medical care at UAMS and Cabot Medical Clinic

before coming under the care of Dr. Zack Mason, Dr. Kenneth Rosenzweig, Dr.

Brent Sprinkle and Dr. Wayne Bruffett.  Her claim was accepted as compensable

and benefits were paid until July 11, 2009.

The carrier hired an investigator to conduct surveillance of the claimant from

November, 2008, to June, 2009.  Three DVDs were submitted into evidence, (Tr.

p. 55-59, 70-71).  Dr. Bruffett viewed the DVD surveillance and authored a letter on

July 6, 2009, opining the claimant was exceeding her work restrictions and

therefore further medical treatment was unnecessary.

The DVDs show the claimant gardening.  The claimant understood her work

restrictions to include no excessive bending, lifting (15 lbs.), or twisting.  She

explained that the tank of Roundup she was lifting weighed less than eight pounds

because the two gallon tank was less than half full (Tr. p. 18-19, 31-32, 38-39).

She further explained that she could be active for brief periods of time because she

was using pain medication several times daily (Tr. p. 14, 19-20, 24, 36-40, 57-58,

75).  She hired neighborhood children to perform the work she demonstrated.

However, she would not have been allowed to work at UAMS while taking narcotics,

(Tr. p. 21-22).

Even after her workers’ compensation claim was controverted, the claimant

continued to seek treatment from Dr. Bruffett and ultimately had surgery on

September 17, 2009.  The claimant has paid for her own medical treatment

(exceeding $30,000.00), (Tr. p. 24-25, 40-41).  The surgery helped her condition,

increasing her physical activity and decreasing her use of pain medicine, (Tr. p. 23-

24, 80).

The claimant contacted Ann Wilson and Marlys Bost for prescription

medication and there are gaps in time where Public Employee Claims Division did
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not pay for medication refills.  (Tr. p. 61-63)  However, the claimant stated that

some of her medication was charged to group insurance.  (Tr. p. 78, 81-82).  This

is understandable since her general practitioner was writing some of her

prescriptions.

The claimant told Ann Wilson that she was physically active prior to the

accident but could no longer garden after the injury.  The claimant told Marlys Bost

she could not drive while taking medication but the investigator found her driving

to stores and restaurants.  Ms. Bost felt the claimant submitted to surgery for

monetary gain (Tr. p. 44, 63, 71).

I find the claimant to be hard working.  She worked while completing her

advanced degrees and worked for twenty years following her first back surgery.

The claimant is accustomed to an active lifestyle.

MEDICAL EVIDENCE

An MRI conducted August 4, 2008, revealed multilevel degenerative disc

disease.  A November 11, 2008, CT scan showed “right foraminal narrowing at L4-5

potentially affecting the exiting right L4 nerve root seen in conjunction with a very

small central protrusion which abuts, but does not appear to cause significant mass

effect on the L5 nerve roots.”  A November 11, 2008, myelogram depicted

degenerative endplate changes, facet hypertrophic changes, and indentation of the

anterior thecal sac at L2-3 and L4-5 due to degeneration.  There was no evidence

of spinal cord or nerve root compression.  Dr. Mason felt the claimant was not a

surgical candidate.  In his report of November 19, 2008, Dr. Sprinkle recommended

facet injections, a pelvic MRI, and an EMG/NCV study of the legs.  He stated, “she

can (return) to work with no lifting over 15 pounds, no frequent bending or stooping

and no prolonged sitting or standing.”

Dr. Rosenzweig began treating the claimant in December, 2008, for
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multilevel disease with endplate changes, scarring, and facet disease
at multiple levels.  She has a small herniation at the L5-S1 to the left
with foraminal stenosis at L4-L5 to the right.  It is my opinion that
these conditions are preexisting but were asymptomatic with a normal
lifestyle.  The injury has brought on an aggravation of her underlying
disease that is unremitting and unresponsive to treatment to date.
Her pain has exceeded the normal expected recovery time.  She is a
candidate for more aggressive intervention.

It is unclear how Dr. Rosenzweig determined the age of the disc herniation at

L5-S1.

Dr. Rosenzweig reviewed the MRI scan in a report dated January 26, 2009,

and opined the claimant had nerve root impingement and severe facet changes.

By comparison to his earlier report in December 2008, Dr. Rosenzweig’s March 13,

2009, report indicates she had “no new disk herniation.”  He recommended

provocative diskography.

In March, 2009, Dr. Mason opined that the claimant’s pain might originate

from her hips or pelvis rather than her back.  X-rays of the hips were normal but an

April 15, 2009, MRI showed a nondisplaced subtle fracture in the left sacrum

parallel to the left SI joint.

In his report of May 18, 2009, Dr. Bruffett commented, “Ms. Pryor is really

hurting right over where she had her surgery previously.  I think she has an

exacerbation of these Modic changes here.”  Provocative discography, performed

on August 5, 2009, was positive at L4-5 and L5-1 with flattening and leakage of the

contrast.  Dr. Bruffett diagnosed, “symptomatic disc degeneration and annular tears,

L4-5 and L5-S1,” in his report of August 12, 2009.  He performed surgery (two level

fusion and decompression) on September 17, 2009, at L4-5, L5-S1.

In his deposition, Dr. Bruffett testified he treated the claimant for symptomatic

annular tears and disc degeneration at L4-L5, L5-S1.  He agrees with Dr.

Rosenzweig’s opinion that the July 11, 2008, accident aggravated her preexisting

condition based on her history and surgery was reasonable and necessary, (Depo.



-6-

p. 7-9, 24-25).  The healing period is usually six months with a 14% permanent

impairment rating (Depo. p. 9-10), but he has not formally discharged her.  Dr.

Bruffett testified that he changed his mind about the claimant’s activities on the

surveillance DVD after she explained that she was using narcotics.  (Depo. p. 17-

18, 25-26).  Dr. Bruffett felt the claimant’s injury and treatment was causally related

to the compensable accident, (Depo. p. 23, 34-39) considering she was able to

work prior to the accident and after the accident she was in pain and exhibited

edema, modic changes and bone bruising.  Dr. Bruffett conceded that a sacral

fracture and annular tears could be acute/traumatic or could be

incidental/degenerative findings.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this case contending treatment is

unreasonable and unnecessary.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical
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procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

In this case, the claimant fell in an accident witnessed by a doctor.  She

consistently complained of back and hip pain and was ultimately diagnosed with

annular tears at L4-5, L5-S1, and a sacral fracture superimposed on preexisting

degenerative disc disease and scarring from a prior surgery.  Dr. Bruffett testified

the compensable injury combined with her preexisting condition to produce

disability and the need for medical treatment.  His testimony is sufficient to meet the

claimant’s burden of proving her case by a preponderance of the evidence of

record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
on July 11, 2008, at which time the claimant sustained a
compensable injury at a compensation rate of
$522.00/$392.00.  Medical expenses and temporary total
disability benefits (from July 1, 2008, to July 11, 2009) have
been accepted.

2. The claimant has proven by a preponderance of the evidence
of record that Dr. Bruffett’s medical treatment is reasonable
and necessary in relation to the compensable injury pursuant
to Ark. Code Ann. § 11-9-508.

3. The respondents are directed to pay all medical expenses
within thirty (30) days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from July 12, 2009, to a date yet to be determined as
the claimant remained in her healing period unable to work.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. § 11-9-715, § 11-9-801, and WCC
Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
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claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


