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Claimant was represented by Andy L. Caldwell, Attorney at Law, Little Rock,

Arkansas.

The respondents were represented by Curtis L. Nebben, Attorney at Law,

Fayetteville, Arkansas.

STATEMENT OF THE CASE

On March 9, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas. 

A prehearing conference was conducted in this matter on January 19,

2010, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.

At the March 9, 2010 full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 29, 2009.

3) This claim has been controverted in its entirety.

4) All issues related to permanency, as well as issues related to

Ark. Code Ann.§ 11-9-505(a), are reserved.

5) Claimant’s average weekly wage is $436.36 per week, which

would entitle the claimant to a TTD rate of $291.00 per week

and a PPD rate of $218.00 per week. 

6) Should an award be made in this claim, parties stipulate that

respondents would be entitled to an offset for any

unemployment benefits received by the claimant during the

period of awarded indemnity.

At the full hearing, the parties agreed the following issues would be

presented for determination: 

1) Whether the claimant sustained compensable injuries to her right

hip and/or back on or about September 29, 2009 by specific

incident. 

2) If compensability is overcome, claimant’s entitlement to additional

medical, temporary total disability, temporary partial disability and

attorney’s fees must be addressed. 

At the full hearing, claimant contended that she injured her right hip and

back on September 29, 2009 while lifting a partial case of bleach. Claimant

contended that she was taken to Dr. Carle, and despite the restrictions by Dr.

Carle, the respondents refused to accommodate. Claimant contends she is

entitled to all associates medical treatment, Temporary Total Disability,
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Temporary Partial Disability, and attorney’s fees. 

Claimant also contends that the respondents wrongfully terminated her

subsequent  to her injury. Claimant contended that the issues of Ark. Code Ann.§

11-9-508(a), Permanent Partial Disability benefits and Permeant Total Disability

benefits, as well as wage loss and rehabilitation, should be reserved. 

At the full hearing respondents contended the claimant did not sustain an

injury arising out of and in the course of her employment as defined by the

Arkansas Workers’ Compensation Act. The respondents defense includes, but is not

limited to, the allegation that the claimant did not have any measurable and objective

findings to support the definition of a compensable injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann.§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she sustained compensable injuries to either her
right hip or back on September 29, 2009 by specific incident.
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Specifically, but not limited to, claimant has failed to prove by a
preponderance of the evidence that her alleged right hip or back
injuries are supported by  objective medical findings as defined by
Ark. Code Ann.§ 11-9-102 (16). 

4) Therefore, since claimant has failed to prove any compensable
injury by preponderance of the evidence the other issues outlined
herein are rendered moot. 

DISCUSSION

The claimant testified that she sustained compensable injuries while working for

Wal-Mart on September 29, 2009. Claimant testified that her title at Wal-Mart was

“Department Supervisor”. The claimant testified that some of her job duties included

zoning, ordering supplies, and stocking shelves. Claimant testified that on September

29, 2009, she was stocking bleach on the shelves and sustained compensable injuries.

The claimant testified as follows regarding the incident on September 29, 2009 which

caused her alleged compensable injuries: 

“Okay. Now as I understand it, you sustained an injury back on

September 29th ,  2009; is that correct?”

“Yes.”

“Okay. Tell the judge what happened.”

“I–that morning I had come in and just doing my regular duties; pulling my

merchandise from the warehouse. And I pulled out a crate of bleach and

brought it to the floor because it was already on the cart when I pulled it

out to the floor. And as I reached down to pick it up–pick some fo the

bleach up to put on to the shelf I felt a twinge. And I kind of laid back a
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little bit and then just kind of got my breath. And then I went ahead and

started continuing stocking. And then as the day progressed I went

ahead to the other departments and did what I needed to do.” (Tr. p.14,

lines 13-25, p.15, lines 1 and 2).

The claimant testified that after the stocking incident she felt a twinge of pain but

continued to work the rest of the day. Claimant testified that once she got home the

pain became more intense and she felt she needed to go to the doctor. The following

day, September 30, 2009, the claimant testified that she reported to work around 7:00

a.m. and reported the previous days incident to “Ms. LouAnn” who was in the personnel

department. Claimant testified that Ms. LouAnn gave her some papers to fill out and

ultimately someone from Wal-Mart took her to the doctor that day, September 30, 2009.

Claimant testified that her initial treatment included x-rays and medications and

that she was directed to start physical therapy. Claimant testified that she remained

under medical care and continued physical therapy up through the 14th of October,

2009 when Wal-Mart indicated that they would not be accepting her treatment as part

of a compensable injury. 

The claimant testified that she has not had any medical treatment for her alleged

back and hip injury since her employer said they were stopping payment of the therapy

on  October 14, 2009. Claimant testified that since the October 14, 2009 controversion,

she has not seen any other doctors for her hip or back since that time. Claimant

testified that she still has some problems with her hip and back and still wants to be

evaluated and/or treated for the pain. Claimant contends that she did sustain
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compensable injuries to her hip and back and, as a result, is entitled to all associated

medical treatment, Temporary Total Disability benefits, Temporary Partial Disability

benefits, and attorney’s fees. 

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann.§ 11-9-102(4)(A)(i) must be established:

1) Proof by preponderance of the evidence of an injury arising out of

or in the course of employment;

2) Proof by preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death;

3) Medical evidence supported by objective findings as defined in

Ark. Code Ann.§ 11-9-102 (16), establishing the injury; and 

4) Proof by preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place

of occurrence. 

If the claimant fails to establish by preponderance of the evidence

any of the requirements of the compensability of the injury alleged, she

fails to establish compensability of the claim, and compensation must be

denied. Mickel v. Engineers Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 
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The respondents argue that the claimant cannot establish her injuries by medical

evidence supported by objective findings. I must agree with respondents on that point.

The record simply does not contain any objective findings to support the claimant’s

alleged compensable hip or back injury. 

Claimant argued at the full hearing that the fact she was prescribed Flexeril by

Dr. Carle on September 30, 2009 constitutes an objective medical finding. While it is

true in the case of Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000), the Supreme Court stated “A doctor would not prescribe medication directed

as needed for muscle spasm if he did not believe muscle spasms were existent.”

However, we must look at the totality of all of the evidence. In this case, in the same

report for the date of service of September 30, 2009, Dr. Carle specifically stated “No

involuntary muscle spasm as identified by provider.” (Claimant’s exhibit 1, p. 5).

Further, in his November 30 , 2009 report Dr. Carle specifically states that Flexeril was

prescribed “for sleep”, (Claimant’s exhibit 1, p. 6).

The medical records are replete with specific findings of “no involuntary muscle

spasms as identified by provider”, (see Claimant’s exhibit 1, p.12). When looking at all

the medical records in conjunction with the prescription for Flexeril, it is clear that

Flexeril was not prescribed for muscle spasms as no muscle spasms were identified.

Further, the medical reports also show that the Flexeril was prescribed “for sleep”. The

Full Commission faced a similar situation in Carl Bolt v. Bailey Paint Company, Inc.

(2008),  AWCC  118, Claim No. F606528, Opinion filed September 17, 2008. In the

Bolt v. Bailey Opinion, the Full Commission stated “None of the medications of record
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in the present matter, including Naproxen, Flexeril, Loratab, Hydrocodone,

Cyclobenzaprine, Celebrex, Skelaxin, and Ultram were prescribed “as needed for

muscle spasm” or any other objective medical finding.”  The Commission specifically

stated “We can determine no reasonable inference in the present matter that the

claimant was prescribed medication to treat objective medical findings.” See Fred’s Inc.

v. Jefferson, 361 Ark. 258, 206 S.W.2d 238 (2005). 

Clearly, the Bolt v. Bailey Opinion indicates that a prescription for Flexeril needs

to be prescribed to treat an objective medical finding for the prescription in and of itself

to be considered an objective finding. In this instance, there are no objective medical

findings for which Flexeril was prescribed. As stated above, the medical report states

that the Flexeril was prescribed “for sleep”. Therefore, I cannot find that the prescription

for Flexeril, standing alone, is an objective medical finding. 

The claimant also argued at the full hearing that the positive tripod sign on the

right side is an objective finding. I must disagree and state that a positive tripod sign

is not an objective finding. The medical records also show that there was muscle

tightness and guarding in the lumber region, (Claimant’s exhibit 1, p. 18). However, the

Court of Appeals has specifically stated that muscle tightness nor guarding equate with

a muscle spasm.  The Court of Appeals has stated in Carmen v. Hayworth, Inc. , 74

Ark. App. 55, 45 S.W.3d 408 (2001), “ There was no evidence to suggest that the

physical therapist findings of muscle tightness were actually muscle spasms or that the

tightness was involuntary, and muscle tightness can come under the voluntary control

of the patient”. In this case, both muscle tightness and muscle guarding could be



-9-

involuntary or voluntary. Steak House v. Weigel, 101 Ark. App. 81, 270 S.W.3d 365

(2007). There is nothing in the record herein that proves by preponderance of the

evidence that any muscle tightness or guarding was involuntary on the part of the

claimant. Therefore, I find that the claimant has filed to prove by preponderance of the

evidence her muscle guarding or tightness was involuntary. Therefore, I find that the

claimant has failed to prove by preponderance of the evidence her claims of

compensable injuries with objective medical findings. As such, the claimant has failed

to prove by preponderance of the evidence that she sustained either a compensable

hip or back injury by specific incident on September 29, 2009.

After a thorough review of all documents and medical evidence contained in the

record herein, I find the claimant has failed to prove a compensable hip or back injury

with medical evidence supported by objective medical findings as defined in Ark. Code

Ann.§ 11-9-102 (16). Therefore, I find the claimant has filed to prove by preponderance

of the evidence that she sustained either a compensable hip or back injury by specific

incident on September 29, 2009. 

ORDER

Claimant has failed to prove by preponderance of the evidence a compensable

hip or back injury with medical evidence supported by objective findings. Therefore,

claimant has failed to prove by preponderance of the evidence that she sustained a

compensable hip or back injury by specific incident on September 29, 2009. Therefore,

this claim is respectfully denied and dismissed. 

IT IS SO ORDERED.
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S. DALE DOUTHIT
Administrative Law Judge

SDD/as


