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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, additional temporary total disability benefits and

attorney’s fees.

At issue is whether or not additional medical treatment is reasonable and

necessary pursuant to Ark. Code Ann. § 11-9-508; and the correct compensation

rate pursuant to Ark. Code Ann. § 11-9-518 and § 11-9-501.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. § 11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated that the employee-employer-carrier relationship

existed on September 10, 2007, at which time the claimant sustained a

compensable back injury.  Benefits were paid at a compensation rate of
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$504.00/$378.00.  Medical expenses, temporary total disability benefits (until April

3, 2008) and a 7% impairment rating have been accepted.

The claimant contends he remains symptomatic and wishes to pursue the

surgical fusion (L2-3, L3-4 and L4-5) recommended by Dr. Ed Saer. He seeks

payment of additional temporary total disability benefits from August 13, 2009, to

a date yet to be determined and attorney fees.  The claimant contends the

compensation rate is the maximum.

The respondents contend the proposed medical treatment is unrelated to the

compensable injury (a fracture at L-2) and therefore is unreasonable and

unnecessary.  Alternatively, in the event of an award, the respondents contend they

are entitled to a credit based on an overpayment.  The claimant was incorrectly paid

the wrong compensation rate.  He is a seasonal employee, therefore the benefits

should have been paid in accordance with the ruling in Candelario Sierra v. Griffin

Gin, 100 Ark. App. 113, 265 S.W.3d 129 (2007).

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript. 

The claimant and his wife were the only witnesses to testify at the hearing.

They appeared to be sincere in their testimony. 

The claimant, age 75 (D.O.B. November 23, 1934), has a 9th grade

education.  His work history includes self-employment (selling and installing laser

surveying equipment), a job with Kroger (with an $89.00 monthly pension),

occasional work for car dealers (driving to and from Little Rock for parts), and

working for the respondent-employer for the last 30 years.  The claimant receives

Social Security retirement and Medicare.  His health history includes removal of a

lung tumor and heart disease (treated by blood thinners and beta blockers). 
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The claimant was employed to drive a truck for Riceland.  On September 10,

2007, his vehicle hydroplaned in the rain causing him to lose control.  He injured

his low back (compression fracture) and came under the care of a general

practitioner, Dr. Hord.  In October, 2007, the claimant underwent a vertebroplasty,

(Tr. p. 28-29). The claimant next saw Dr. Sprinkle for injections.  The first treatment

improved his symptoms for several months before the effects wore off.  The second

injection was not helpful. In August, 2009, the claimant saw Dr. Saer who

recommended surgical fusion.

The claimant returned to work at light duty from January to May, 2008, first

on the night shift (3:00 p.m.-11:00 a.m.); then the day shift (7:00 a.m.-3:00 p.m.);

however, no overtime was offered.

The claimant explained that he is bothered by constant back pain aggravated

by prolonged sitting or standing, twisting and bending.  He is no longer able to help

with household chores or enjoy hunting.  He wishes to pursue the surgery offered

by Dr. Saer.

COMPENSATION RATE 

The claimant worked for the respondent-employer for 30 years during the

harvest season.  The season varied with the weather but generally he worked from

mid-August to mid-November, 75-85 hours per week at $10.25 per hour, earning

$6,000.00 a year.  He would then be “laid off” every year and draw $2,500.00 to

$3,000.00 in unemployment benefits. The employer did not offer any health

insurance or retirement benefits.  During spring and summer the claimant would

then resume his job selling surveying equipment and running car parts until the next

harvest season. 
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The respondents argue the average weekly wage is calculated by dividing

the claimant’s earnings by 52 weeks.  The claimant contends the claimant’s

earnings should be divided by only the weeks that he worked.

A.C.A. §11-9-518, Weekly wages as basis for compensation:
(a)(1)  Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of the accident and in no case shall be computed on less than a full-
time workweek in the employment.

(c)   If because of exceptional circumstances, the average weekly
wage cannot be fairly and justly determined by the above formulas,
the commission may determine the average weekly wage by a
method that is just and fair to all parties concerned.

In Candelario Sierra v. Griffin Gin, supra, the court held that farm workers are

seasonal employees and their wages are to be calculated by dividing their earnings

by 52 weeks.  I am constrained to follow that precedent.

MEDICAL EVIDENCE

The claimant’s medical exhibits are not arranged in chronological order as

requested by the Prehearing Notice.  Instead, the reports are grouped by medical

providers.

An MRI scan conducted September 24, 2007, revealed a fracture at L2 and

a “subtle” fracture at the L3 endplate.  A September 10, 2007, x-ray showed an “old”

compression fracture at T-12 with a prominent bridging osteophyte.  Dr. Brent

Sprinkle treated the claimant with injections, medication, and work restrictions.  The

doctor commented, “I really think most of his pain today (aching, improved by rest

and worsened by exertion) is more likely degenerative phenomena than it is true

fracture pain because of the location.”  He does not explain how he differentiates

pain from one level of the spine to the next.  A whole-body bone scan conducted

February 1, 2008, showed “increased activity at the L2 level” and a “new fracture

of the L3 vertebra.”
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Dr Sprinkle treated the claimant with trigger point injections and Fortical

nasal spray (to improve healing) and imposed work restrictions.  On April 3, 2008,

he assessed a 7% impairment rating for the compensable L2 fracture.  In a follow-

up report dated October 31, 2008, Dr. Sprinkle commented, “check his vitamin D

level.  I don’t think that is work related but can definitely maximize how well he could

do with his fracture and degenerative disc disease.”  Dr. Yelvington, in his report

of November 12, 2008, recommended the claimant take 1,000 units of vitamin D

daily.  The claimant’s blood test showed a vitamin D level of 36, within the normal

range of 30 to 100.  A bone density scan taken January 23, 2007, showed mild

osteopenia of the lumbar spine.

A repeat MRI scan conducted June 19, 2009, revealed a compression

fracture at L-3 with a chronic compression fracture at T-12 and L2 and multilevel

stenosis due to facet arthropathy, disc bulging, and spurring.

Dr. Saer examined the claimant on August 13, 2009.  He reviewed the

claimant’s x-rays and MRI scan, noting “cement in the body of L2 that extends into

the L2-3 disk space” and an L2 compression fracture.  He also noted a Schmorl’s

node at L3 and multilevel stenosis.

I think a lot of his pain is coming from the L2-3 area where he has had
his fracture.  It looks like the cement is extruded into the disk space
and that may be causing some of the problem.  I think he would
benefit from a fusion at that level.  He will need decompression as
well.  He probably needs decompression at the L3-4 and L4-5 levels
too.

On May 7, 2010, Dr. Saer issued a clarification report on causation opining

that the September 10, 2007, compensable accident was the major cause of the

claimant’s need for surgery at the L2-3 level.  He also opined the recommended

surgery at L3-4 and L4-5 was not work related.  The “major cause” analysis is

required for gradual injuries and permanent disability but not for continuing medical

treatment,  General Electric Railcar v. Ace Hardin, 62 Ark. App. 120, 969 S.W.2d
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667 (1998), and Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  The only requirement is that the proposed treatment is reasonable and

necessary in relation to the compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim for additional treatment as unrelated

to the compensable injury and therefore unreasonable and unnecessary.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought

to remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

As I interpret the medical records, osteopath, Dr. Sprinkle feels the

claimant’s pain emanates from a multi-level degenerative condition while surgeon,

Dr. Saer has opined that the claimant’s pain may be caused by extruded cement at
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L2-L3.  However, he also wants to include the nonwork-related L3-4 and L4-5 levels

in the surgery.  Unlike Dr. Sprinkle, Dr. Saer makes no mention of a compression

fracture at L-3.  Surgery to alleviate pain and correct the extruded cement is a

reasonable medical expense.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim in which the employee-employer-
carrier relationship existed on September 10, 2007, at which
time the claimant sustained a compensable back injury
Benefits were paid at a compensation rate of $504.00/$378.00.
Medical expenses, temporary total disability benefits (until
April 3, 2008) and a 7% impairment rating have been
accepted.

2. The proposed surgery at L2-3 is reasonable and necessary in
relation to the compensable injury pursuant to Ark. Code Ann.
§11-9-508 based on Dr. Saer’s opinion.

3. The respondents are directed to pay medical expenses within
thirty days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from August 13, 2009, to a date yet to be determined,
subject to an offset for overpayment based on an incorrect
compensation rate.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


