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ISSUES

This case was submitted on the record in lieu of a hearing to determine the

claimant’s entitlement to payment of long-term medical/custodial care at Timber

Ridge Ranch and attorney’s fees.

At issue is whether or not assisted living facilities qualify as nursing care

pursuant to Ark. Code Ann. § 11-9-508 and § 11-9-515; and whether this claim is

barred by the doctrine of res judicata.

After review, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated that the employee/employer/carrier relationship

existed on April 16, 1991, at which time the claimant sustained a compensable

brain injury leaving him permanently and totally disabled.  This claim has been the

subject of previous hearings with opinions entered April 29, 1996, by this

Administrative Law Judge; March 10, 1997, by the Full Commission; and December
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22, 1997, by the Court of Appeals.  An Order for an independent medical evaluation

was entered by this Administrative Law Judge on December 7, 2006.

The claimant contends that he was cared for by his mother until her death.

His present caregivers and guardians, his aunt and uncle, are advancing in age and

are no longer able to care for him.  The claimant’s medical condition has

deteriorated according to Dr. Souheaver and inpatient medical care can best be

provided at Timber Ridge based on Robbie McDaniel’s testimony.  The claimant

further contends this claim for medical treatment is not barred by res judicata due

to a change in the claimant’s circumstances.

The respondents contend all appropriate benefits are being paid and

assisted living facilities do not qualify as nursing care.  Additionally, the

respondents contend this claim is barred by the doctrine of res judicata.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits, the

claimant’s letters of May 15, 2008, and June 25, 2008, prior decisions entered in

this case, and the depositions of Katherine Volpert (taken January 17, 2007), Dr.

Gary Souheaver (taken December 13, 2007), Jan Sampson (taken September 16,

2008) and Robbie McDaniel (taken February 27, 2009).

The claimant suffered brain damage in a compensable accident in 1991 and

is permanently and totally disabled.  He lived with his mother until her death in

2003.  Presently he lives with his aunt and uncle, Clement and Katherine Volpert,

who are his legal guardians.  The Volperts are getting older (Ms. Volpert’s D.O.B.

is July 24,1940) and they are concerned about their nephew’s future.  They would

like to see the claimant placed in a long-term care facility as recommended by Dr.

Souheaver.
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In her deposition, Ms. Volpert described her nephew’s activities of daily living

(ADL) (p. 7-9, 13-17, 19-22), noting the claimant no longer smokes but has gained

weight.  He must be supervised because he has left the stove on and has a

tendency to wander off (p. 13, 17).  He still requires verbal prompting to bathe, go

to the bathroom, dress, etc.  He has received treatment with Dr. Ed Barron, the

Veterans Hospital, and UAMS and takes Diazepam and Trazodone daily.

The Volperts handle the claimant’s financial affairs totaling about $1,500.00

a month (p. 10-11, 22).  He receives Social Security Disability ($795.00 per month)

plus Medicare, private benefits from Cigna ($50.00 per month) and workers’

compensation benefits ($340.00 bi-weekly).

In his deposition, Dr. Souheaver, a neuropsychologist, diagnosed the

claimant with organic brain syndrome, severe memory disorder consistent with

dementia, and organic personality syndrome after evaluating him in 2007, ( p. 6, 8-

10, 14).  As a practical matter, this diagnosis means the claimant does not initiate

conversation.  He will answer questions (after coaxing him past saying “I don’t

know”) and he is compliant with simple instructions.  Dr. Souheaver described the

claimant as a “teddy bear” but cautioned that based on this diagnosis the claimant

was also capable of acting impulsively or losing control, although there is no history

of violence in the claimant’s past.  The claimant remembers things he learned

before the accident in 1991 but it takes him a long time to learn anything new (p.

16, 17).  He requires prompting or verbal cues for hygiene and toileting to avoid

incontinence (p. 18-19).  His attention span and concentration are adversely

affected.

Dr. Souheaver also noted a significant decline in the claimant’s verbal IQ

which has been periodically tested over the last nineteen years since the accident.

Dr. Souheaver now classifies the claimant as “retarded” and attributes the decline
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to “encephalomalacia” or the death of brain cells (p. 11-13, 24).  This condition is

associated with trauma, epilepsy, disease, infection, inflamation, and occasionally

medication.  He testified the claimant’s decline was not the result of the aging

process as the onset of dementia usually begins in the late 50's (p. 16).

Dr. Souheaver testified the claimant needs a structured environment where

activities could be learned through repetition.  He thought working in a sheltered

workshop would be ideal for the claimant (p. 17-18).  The claimant also needs to be

around other people for social and emotional stimulation although he is capable of

staying by himself as long as his only cooking appliance is a microwave.  His

medication needs to be evaluated on a regular basis to respond to the effects of

aging although Dr. Souheaver did not know if the drug, Aricept for dementia, would

be helpful (p. 15-16, 18).

Dr. Souheaver felt the claimant did not need a nursing home.  If he could not

live with relatives, then an in-home service, group home, or assisted living facility

would be appropriate, (p. 20-23).  An in-home service would have a nurse checking

on the claimant at his home, making sure he was taking his medication, and looking

after his needs.  A group home would also be another choice as along as it was not

too noisy or distracting.  Any long term care solution would have to provide the

claimant with meals, minimal nursing attention, household cleaning, and

transportation, (p. 7-8).  The claimant will also require assistance with financial

decisions.

Two administrators of assisted living facilities, Jan Sampson with Elmcroft

and Robbie McDaniel with Timber Ridge, were questioned about the services they

provide.  Basically, at Elmcroft the claimant would be housed with elderly

Alzheimers patients for $158.00+ per day while at Timber Ridge the claimant would

be housed with people his own age, serviced by a staff experienced with brain
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injuries who could provide a sheltered workshop experience for $600.00 per day,

everything included.

In her deposition, Ms. Sampson explained that because of the claimant’s

memory problems and tendency to wander off, they recommended “Heartland

Village”, a memory care unit (p. 7, 11).  He would live in a studio apartment and

receive meals, snacks, laundry and housing service, and transportation.  An aide

would assist him with getting dressed and check on him every two hours.  If the

group took a field trip, the claimant would need spending money for admission fees.

If he needed someone to accompany him to doctor’s visits, those services would be

an extra charge.

Ms. Sampson expressed concern that the claimant would not fit in with the

frail, elderly population of this facility which does have a waiting list.  She stated

there was an annual rate increase which could be higher based on the claimant’s

level of care.  She could not provide a breakdown in costs between “nursing

services” and “attendant care”.

Robbie McDaniel testified Timber Ridge provides support with the daily

activities of living (p. 5-8); life skill teachers who are trained to deal with brain

injuries and prevent functional regression, (p. 6, 9-11, 23-26, 29-32); weekly

medical monitoring, (p. 6, 13); exercise, (p. 7, 11-13); a dietician (p. 13); behavioral

analysis with a psychiatric staff (p. 8, 18-19); and employment opportunities

depending on the patient’s level of ability, (p. 7).  The claimant would be kept busy

with planned activities for social interaction and to maintain mental function (p. 17-

18, 27-29).  Medication is administered by nurses who are in attendance 24/7, (p.

6).

Timber Ridge has apartments, two room houses and group living (p. 9-10).

The claimant would be placed in a group home with other patients closer to his age.
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In fact, the claimant lived at Timber Ridge briefly in 1993 while his brain injury was

being evaluated (p. 5).  At the time of his evaluation in 2008, (p. 16-17), the

claimant demonstrated poor judgment and safety awareness so it was determined

that the structure of their group home setting would be appropriate to his needs.

Since the claimant has problems with communication, he would probably not

require the psychological counseling Timber Ridge provides but he would be

monitored for changes over time (p. 20-21).

Mr. McDaniel stated that their goal is to encourage independence by

teaching skills through drill and practice to establish habits, (p. 21-22).  The cost of

the treatment program is $600.00 per day and there is no breakdown of the costs

for individual components of the program (p. 14, 22-23).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Prior opinions in this case dealt with the distinction between “nursing

services” and “attendant care”.  At the time of these decisions, the claimant was

living with his mother.  She would go to work and leave the claimant home alone.

She provided his housing, meals, laundry, monitored his medication, and provided

the verbal cues or prompting to turn on the lights, bathe, get dressed, etc.  She was

not awarded payment for this attendant care.

Over the last nineteen years since his injury, the claimant’s medical condition

has deteriorated as measured by objective psychological testing and his aunt’s

history.  He needs a more structured environment to provide mental stimulation.

Because of the change in his medical condition, I find this claim is not barred by the

doctrine of res judicata.

Between the long term care facilities of Elmcroft and Timber Ridge, there is

no doubt that Timber Ridge would be more appropriate for the claimant.  Timber

Ridge is experienced in dealing with the effects of brain damage.  They have the
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ability to provide the claimant with the structured environment he needs and the

sheltered workshop Dr. Souheaver recommended.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed among the parties on April 16, 1991, at which time the
claimant sustained a compensable injury which rendered him
permanently and totally disabled.

2. Over the last nineteen years the claimant’s medical condition
has deteriorated.  Based on this change in circumstances, I
find the issue of nursing care is not barred by the doctrine of
res judicata.

3. An assisted living facility for an injured employee who is no
longer able to care for himself qualifies as nursing care
pursuant to Ark. Code Ann. § 11-9-508 and § 11-9-515.

4. The respondents are liable for expenses associated with long-
term care at Timber Ridge Ranch which is best suited to
provide for the claimant’s care.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. § 11-9-715, § 11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.  These
fees are to be paid in a lump sum pursuant to Ark. Code Ann.
§11-9-716.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above along with their proportionate share of attorney’s fees.  All accrued

sums shall be paid in a lump sum without discount and this award shall earn

interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-9-809, and

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (Ark. Ct.

App. 1995).
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A copy of this opinion has been sent to the Death and Permanent Total

Disability Trust Fund.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


