
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F613876 

HUONG NGUYEN, Employee  CLAIMANT

FM CORPORATION, Employer  RESPONDENT

S.B. HOWARD & COMPANY, INC., Carrier RESPONDENT

OPINION FILED FEBRUARY 24, 2010

Before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondent represented by TOD C. BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

This case comes on for review following a remand from the Arkansas Court of

Appeals and the Full Commission.

Following a hearing on March 19, 2008, this administrative law judge filed an

opinion on April 15, 2008 finding that claimant had failed to meet his burden of proving by

a preponderance of the evidence that he suffered a compensable injury to his back while

employed by the respondent on November 9, 2006.  That opinion was appealed to the Full

Commission which affirmed and adopted in an opinion filed April 13, 2009.  Claimant

appealed that opinion to the Arkansas Court of Appeals which in an opinion filed

November 18, 2009 reversed and remanded, finding that claimant had suffered a

compensable injury in the form of an aggravation of a pre-existing back condition.    In an

order filed January 8, 2010, the Full Commission remanded the case to this administrative

law judge for a determination of benefits in accordance with the Court of Appeals decision.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:



2

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided to claimant in connection with his compensable back injury.  This

includes, but is not limited to, the initial medical treatment from St. Mary’s, medical

treatment from Dr. Raben, Dr. Umbarger, Dr. Moffitt, Dr. Brown, and Dr. Standefer,

including his surgery.

2.   Claimant is entitled to temporary total disability benefits beginning December

21, 2006 and continuing through October 28, 2007.  Pursuant to A.C.A. §11-9-411,

respondent is entitled to a credit for disability benefits paid to claimant during this period

of time.

3.   Respondent has controverted claimant’s entitlement to all  indemnity benefits.

ADJUDICATION

The Arkansas Court of Appeals has determined that the claimant suffered a

compensable injury to his back while employed by the respondent.  Having suffered a

compensable injury, claimant is entitled to the payment of all reasonable and necessary

medical treatment.  After my review of the evidence, I find that respondent is liable for all

reasonable and necessary medical treatment provided to claimant in connection with his

compensable injury.  This medical treatment includes, but is not limited to, treatment from

St. Mary’s, Dr. Raben, Dr. Umbarger, Dr. Moffitt, Dr. Brown, and Dr. Standefer.  This

includes the surgical procedure performed by Dr. Standefer.  It also includes all medical

treatment done at the request of these treating physicians.

I also find that claimant is entitled to temporary total disability benefits beginning

December 21, 2006 and continuing through October 28, 2007.  In order to be entitled to

temporary total disability benefits claimant has the burden of proving by a preponderance

of the evidence that he remains within his healing period and that he suffers a total
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incapacity to earn wages.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here, the evidence indicates that

claimant remained within his healing period and that he suffered a total incapacity to earn

wages from December 21, 2006 through October 28, 2007.  On December 21, 2006,

claimant was evaluated by Dr. Moffitt who in his report  indicated that he did not believe

that the claimant was “capable of doing the duties of his position.”  As a result, claimant

did not return to work for the respondent.  The claimant subsequently underwent surgery

which was performed by Dr. Standefer.  On October 28, 2007, Dr. Standefer indicated that

claimant was capable of returning to work with work restrictions which required him to

perform sedentary work or light work.  Dr. Standefer also assigned lifting restrictions.  Dr.

Standefer reiterated that claimant could return to some type of work with restrictions in a

report dated October 30, 2007.  While Dr. Standefer indicated in that same report that he

believed the claimant should apply for disability benefits, that opinion with regard to

whether claimant would actually be able to find work within his restrictions would be

considered with respect to a loss in wage earning capacity.  However, for purposes of

temporary total disability benefits, claimant has the burden of proving by a preponderance

of the evidence that he remains within his healing period and that he suffers a total

incapacity to earn wages.  In this particular case, the claimant was within his healing

period but he only suffered a total incapacity to earn wages from December 21, 2006

through October 28, 2007, the date Dr. Standefer opined that claimant could return to work

with restrictions.  

Claimant testified at the hearing that he received some disability benefits while he

was off work.  These benefits amounted to $1,250.00 per month.  Pursuant to A.C.A. §11-

9-411, respondent is entitled to a credit for those disability benefits.

Respondent has controverted claimant’s entitlement to all indemnity benefits.

Claimant’s attorney is entitled to a fee on all temporary total disability benefits from
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December 21, 2006 through October 28, 2007.

AWARD

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable low back injury.  This includes, but

is not limited to, medical treatment from St. Mary’s, Dr. Raben, Dr. Umbarger, Dr. Moffitt,

Dr. Brown and Dr. Standefer.  It includes surgery performed by Dr. Standefer.  Claimant

is also entitled to temporary total disability benefits from December 21, 2006 through

October 28, 2007.  Respondent is entitled to a credit for disability benefits paid by a group

carrier pursuant to A.C.A. §11-9-411.  Respondent has controverted claimant’s entitlement

to all indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


