
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F711891

OMAR NAVARRETE, Employee  CLAIMANT

UNIVERSITY OF ARKANSAS, Employer  RESPONDENT

PUBLIC EMPLOYEE CLAIMS, Carrier RESPONDENT

OPINION FILED FEBRUARY 10, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by RICHARD SMITH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 20, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 27, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 2,

2007.

3.   The claimant was earning an average weekly wage of $355.98 which would

entitle him to compensation at the weekly rates of $237.00 for total disability benefits and

$178.00 for permanent partial disability benefits.

4.   Respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant’s AR-C form

was filed on or about June 25, 2009.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on April 2, 2007.

2.   Related medical.

Subsequent to the pre-hearing conference the respondent raised as an issue the

statute of limitations.

The claimant contends he sustained a compensable injury to his back on April 2,

2007, and that he is entitled to receive medical treatment for this injury. 

The respondents contend that claimant’s alleged back injury is not supported by

objective medical findings as required by the Act.  Furthermore, claimant’s claim is barred

by the statute of limitations.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 27, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant’s AR-C form was filed on or about June 25,

2009 is also hereby accepted as fact.

3.   Claimant’s claim for compensation benefits is barred by the statute of limitations

codified at A.C.A. §11-9-702(b)(1) in that his claim was not filed within one year from the

date of last payment of compensation or two years from the date of injury.
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FACTUAL BACKGROUND

The claimant is a 56-year-old man who began working for the respondent in 2005

performing basic labor.  The claimant suffered an injury to his right shoulder in August

2006 which was accepted by the respondent as compensable.  No benefits are being

requested at this time with regard to that injury.  Instead, the current claim involves an

alleged injury to claimant’s back on April 2, 2007.

Claimant testified that on April 2, 2007 he was performing a job pushing a

wheelbarrow filled with dirt and injured his low back.  Claimant testified that he had pain

in his low back which radiated to both of his legs.  Claimant testified that he reported the

incident and that the next morning he was unable to move because of pain.

On April 3, 2007, claimant sought medical treatment from Dr. Djodier.  Dr. Djodier’s

medical report of that date indicates that claimant has had a history of back pain off and

on for the last day and a half.  Dr. Djodier diagnosed claimant’s condition as low back pain

with a possible muscle strain and he treated claimant with medication, x-rays, and work

restrictions.  

The claimant was receiving medical treatment from Dr. Powell for his compensable

right shoulder injury.  When claimant was evaluated by Dr. Powell on April 10, 2007, he

mentioned his low back complaints to him and Dr. Powell referred claimant to Dr. Raben

for an evaluation.  Dr. Powell subsequently performed surgery on the claimant’s right

shoulder but claimant did not undergo the evaluation by Dr. Raben.  

Dr. Powell’s note of September 17, 2007 indicates that claimant continued to

complain of back pain and as a result he referred claimant to Dr. Blankenship for an

evaluation.   Before claimant could undergo the evaluation by Dr. Blankenship, respondent

sent claimant to Dr. Berestnev for an evaluation.  Dr. Berestnev evaluated the claimant on

October 30, 2007 and diagnosed claimant’s condition as low back pain exacerbation.  He

prescribed claimant anti-inflammatory medications, exercises, and a lifting restriction of 40
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pounds.  At the time of the next visit on November 6, 2007 Dr. Berestnev continued

claimant’s medication and work restrictions and also prescribed physical therapy.  The

respondent paid for these two visits from Dr. Berestnev, but controverted the claim

thereafter.

In a report dated December 10, 2007, Dr. Blankenship indicated that claimant’s MRI

scan revealed an L5-S1 disc protrusion with probable annular disruption.  Subsequent

medical reports from Dr. Blankenship indicate that he treated claimant with medication and

recommended physical therapy.  Claimant did not undergo the physical therapy because

the respondent controverted the claim.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back while working for respondent on April 2, 2007.  He seeks payment of medical

benefits relating to that injury.

ADJUDICATION

The first issue for consideration involves respondent’s contention that claimant’s

claim for compensation benefits is barred by the statute of limitations.  In order to

determine whether the claim is barred by the statute of limitations, it is first necessary to

determine whether the claimant’s claim for compensation benefits is an original claim or

whether it is a claim for additional compensation.  Even though the respondent has

controverted this claim in its entirety, this claim is for additional compensation benefits

since the respondent paid for two medical visits to Dr. Berestnev in October and November

of 2007.  Therefore, the time period codified at A.C.A. §11-9-702(b)(1) is applicable.  It

states as follows:

In cases in which any compensation, including
disability or medical, has been paid on account
of injury, a claim for additional compensation
shall be barred unless filed with the commission
within one (1) year from the date of the last
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payment of compensation or two (2) years from
the date of injury, whichever is greater.

In this particular case, respondent paid for medical treatment from Dr. Berestnev

on November 6, 2007.  Thus, claimant would have had one year from that date in which

to file a claim.  Claimant did not file a claim for compensation benefits until on or about

June 25, 2009; therefore, this claim was not filed within one year. 

Likewise, claimant did not file his claim for additional compensation benefits within

two years from the date of the injury.  Claimant testified that he suffered the injury to his

back on April 2, 2007.  As previously noted, the AR-C form was not filed until June 25,

2009.  This was more than two years after the date of the alleged injury.

Accordingly, based upon the foregoing evidence, I find that claimant’s claim for

compensation benefits is barred by the statute of limitations.  Pursuant to A.C.A. §11-9-

702(b)(1), a claim for additional compensation benefits must be filed within one year from

the date of the last payment of compensation or two years from the date of the injury.  In

this particular case, claimant’s claim for compensation benefits filed on or about June 25,

2009 was more than one year after the date of last payment of medical on November 6,

2007, and it was more than two years from the date of the injury on April 2, 2007.

ORDER

Claimant’s claim for compensation benefits is barred by the statute of limitations.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $322.00.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


