
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F906433

DONALD MOUSE, Employee  CLAIMANT

WORKSOURCE, Employer  RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JULY 21, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On June 30, 2010, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 14, 2010, and a pre-hearing

order was filed on April 15, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on or about July 11, 2009.

2.   Medical.

3.   Temporary total disability benefits.

4.   A.C.A. §11-9-505(a) benefits.

5.   Attorney fee.
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At the time of the hearing the claimant withdrew as issues his entitlement to

temporary total disability benefits and his entitlement to A.C.A. §11-9-505(a) benefits.

The claimant contends he sustained a compensable injury to his low back on or

about July 11, 2009 while working under machines to shovel green beans.  He contends

he is entitled to related medical benefits. 

The respondents contend the claimant did not sustain a compensable injury to his

back or leg during his employment with Worksource.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 14, 2010, and contained in a pre-hearing order filed April 15, 2010, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back while working for the respondent on or about

July 11, 2009.

FACTUAL BACKGROUND

The claimant is a 31-year-old man who was assigned by the respondent to work at

Allen’s in its sanitation department.  Claimant’s job duties in the sanitation department

required him to clean the machinery used to process beans.  In order to clean the

machinery claimant had to use a shovel and clean beans out from under the processing

machines.
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Claimant testified that on July 10, 2009 he was using a shovel to remove beans from

the floor under a processing machine when he felt “a lot of leg pain” in his right leg.

Claimant testified that he reported the leg pain to John, his supervisor, and Billy, his lead

man.  

The next day, on July 11, 2009, claimant sought medical treatment from the Siloam

Springs Memorial Hospital where he was diagnosed as suffering from an allergic reaction.

Thereafter, claimant received additional medical treatment including a Doppler ultrasound

which was negative for deep vein thrombosis in the right lower extremity.

On July 20, 2009, claimant was evaluated by Daniel Briley, a physician’s assistant,

and diagnosed as suffering from right lower leg pain.  Claimant was also subsequently

evaluated by Dr. Lewis on July 22, 2009, and diagnosed as having a healing soft tissue

injury of the right leg.

On August 1, 2009, claimant was seen at the emergency room in Siloam Springs

where he was diagnosed as suffering from back pain sciatica.  The medical reports indicate

that claimant had complaints of low back pain which radiated into his buttocks and right leg

with no history of a recent injury.  X-rays of the claimant’s lumbar spine were taken and

read as negative.

On October 16, 2009, the claimant underwent an MRI scan of the lumbar spine

which revealed a paracentral disc protrusion at the L5-S1 level and claimant was

subsequently referred to a neurosurgeon for medical treatment.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on or about July 11, 2009.  He seeks payment of medical benefits related to

that alleged injury.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back while
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shoveling beans from under a processing machine on July 10, 2009.  Claimant’s claim is

for an injury caused by a specific incident identifiable by time and place of occurrence.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full Commission Opinion

filed February 2, 1995 (E400880), that pursuant to Act 796 of 1993, the following must be

shown in order to establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

Claimant testified that while shoveling beans from under a processing machine on

July 10, 2009 he felt “a lot of leg pain” in his right leg.  Claimant testified that he reported

this leg pain and sought medical treatment from the emergency room at Siloam Springs

Hospital on July 11, 2009.  However, a review of the medical report from the hospital does

not indicate a complaint of back or leg pain, but instead indicates that claimant was seen

complaining of a red area on both inner legs.  The medical report contains a history

indicating that claimant woke up with that condition and was concerned he may have come

in contact with a chemical at work.  Claimant was diagnosed as suffering from an allergic

reaction and was given medication.  The medical report makes no mention of an injury to

claimant’s back or legs while shoveling beans.  The report does indicate that a general

physical exam was conducted and specifically states that the back examination was
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normal.  This medical report does not support a finding that claimant developed low back

and right leg pain while shoveling beans the day before.

The medical reports indicate that claimant was subsequently seen on July 15, 2009

by Dr. Jones for complaints of right knee and lower leg pain and redness.  As a result of

those complaints a Doppler ultrasound of claimant’s leg was ordered and he was given

medication.  Claimant was also instructed to stay away from chemicals.  The Doppler

ultrasound was performed on July 17, 2009 and was negative for deep vein thrombosis in

the claimant’s right lower extremity.  

A history of any leg or low back pain involving beans at Allen’s is not contained in

the medical records until a report from Daniel Briley, a physician’s assistant, on July 20,

2009, at which time claimant gave a history of the pain in his leg beginning on July 12 while

shoveling beans.  Briley indicated that claimant could work as tolerated and he was given

an injection and medication.

Subsequent medical reports from the Siloam Springs Hospital emergency room

dated August 1, 2009 indicate that claimant was complaining of low back pain which

radiated down into his buttocks and right leg.  The history indicates that claimant described

no recent injury but stated that the right leg pain had started the night before at work.  This

was some three weeks after the claimant’s alleged injury on or about July 11, 2009.  As

previously noted, a subsequent MRI scan of the claimant’s lumbar spine revealed a disc

protrusion at the L5-S1 level.

Perhaps the most important evidence in this case are prior medical records

indicating a similar finding prior to the claimant’s employment with the respondent.  At the

hearing claimant admitted that he had had prior pain in his right hip before working for the

respondent, but he denied any low back or leg pain prior to his employment with

respondent.

Q. These symptoms that you described in your back,
have you ever had those symptoms before this happened?
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A. No, I have never had them, that kind of pain in my
back.

Claimant admitted upon cross examination that he had testified at his deposition

that he had not had problems that he had not had problems with his back and leg prior to

the incident with respondent in July 2009.  This resulted in the following question at the

hearing:

Q. And actually, you have had problems with both your
back and your leg prior to this incident at Worksource in
July of ‘09, haven’t you?

A. The only problems I have had before I started
working for Worksource was my hip.  But after I started
working with Worksource and doing all of that shoveling
and stuff, you know, it came on with my back and my
leg.

In contrast to the claimant’s testimony are medical records submitted by respondent

indicating that claimant had complained of prior low back and leg pain.  A radiology report

of the claimant’s lumbar spine on August 2, 2007, indicates that claimant had a history of

low back pain after falling from a roof in 2004.  Claimant’s x-ray at that time was read as

showing Levoscoliosis of the lower thoracic upper lumbar spine.  

A subsequent medical report from the Siloam Springs emergency room dated

October 31, 2008, indicates that claimant was complaining of pain in his back, hip, and leg.

Claimant gave a history of the pain beginning while he was walking at work the day before.

As a result of claimant’s complaints Dr. Maul ordered an MRI scan of the claimant’s lumbar

spine.  That MRI scan was performed on October 31, 2008, and revealed a diffuse bulge

at the L5-S1 level.  This is essentially the same finding which was made on the MRI scan

dated October 16, 2009.

In short, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his low back while working for respondent on or

about July 11, 2009.  Here, claimant contends that he developed low back and right leg
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pain while shoveling beans on or about July 10, 2009.  The first medical report dated July

11, 2009 does not contain any history of leg or low back pain.  Instead, claimant was

evaluated and treated for a rash on his legs which he attributed to exposures to chemicals.

No mention was made of any injury while shoveling beans.  Furthermore, while a

subsequent MRI scan did reveal a disc protrusion at the L5-S1 level, the medical evidence

indicates that claimant had previously complained of low back and radiating leg pain which

led to an MRI scan being performed on October 31, 2008.  That MRI scan was read as

revealing a diffuse bulge at the L5-S1 level; essentially, the same finding as the MRI scan

dated October 16, 2009.  Given these similar findings coupled with claimant’s denial of any

previous back or leg pain, I simply find that claimant has failed to meet his burden of

proving by a preponderance of the credible evidence of record that he suffered a

compensable injury to his low back while employed by respondent on or about July 11,

2009.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while employed by respondent on or about July 11,

2009.  Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $272.25.

IT IS SO ORDERED.

                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


