
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G004431

HERMINIO MOJICA, Employee  CLAIMANT

AERT, INC., Employer  RESPONDENT

CHARTIS, Carrier RESPONDENT

OPINION FILED NOVEMBER 9, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 13, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 28, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his left eye on March 6, 2010.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $533.76 which would entitle him to compensation at the rate of

$356.00 for total disability benefits and $267.00 for permanent partial disability benefits.

The parties also agreed that there were no longer any medical issues to be litigated.

The issues litigated at the hearing are as follows:

1.   A.C.A. §11-9-505(a) benefits.
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2.   Attorney fee.

The claimant contends he is entitled to payment of A.C.A. §11-9-505(a) benefits and

an attorney fee. 

The respondents contend the claimant cannot prove entitlement to Section 505(a)

benefits in that he was terminated by respondent due to his own actions.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 28, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.  The parties’ stipulation that claimant was earning an average weekly wage of

$533.76 which would entitle him to compensation at the weekly rates of $356.00 for total

disability benefits and $267.00 for permanent partial disability benefits is also hereby

accepted as fact.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to benefits pursuant to A.C.A. §11-9-505(a) for a period not exceeding one

year beginning on the date of his termination.  Respondent is entitled to a credit for any

wages earned by the claimant during this one year period of time.

4.   Respondent is not entitled to a credit for any unemployment benefits received

by the claimant during this one year period of time.

5.   Respondent has controverted claimant’s entitlement to all unpaid §11-9-505(a)

benefits.
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FACTUAL BACKGROUND

The claimant is a 57-year-old man who began working for respondent in March

2007 as a fiberglass operator.  On Saturday, March 6, 2010, claimant was loading some

type of fiber into a pit with a bobcat when some of the fiber flew around his safety glasses

and landed in his left eye.  Claimant testified that he reported the problem to his leader,

Roy Acuff, and attempted to wash his eye out with water.  Claimant testified that the fiber

did not come out of his eye and that after a period of time he asked Acuff for permission

to go home for 10 to 15 minutes to see if his wife could get the fiber out of his eye.

Claimant testified that Acuff gave him permission to go home while Acuff denies that any

such permission was given.  Nevertheless, claimant did go home but neglected to clock

out.

Claimant’s wife was unable to get the fiber out of his eye and claimant returned to

work for the respondent and completed the remainder of his shift.  On Monday the claimant

sought medical treatment from an optometrist at Wal-Mart who removed the fiber from his

eye.  Claimant subsequently returned to work and he was sent by the respondent  to Dr.

Berestnev for an evaluation.

The week after claimant’s injury he returned to work for the respondent and

continued working until he was terminated that week by the respondent for failure to clock

out when he went home on March 6, 2010.

Claimant has filed this claim contending that he is entitled to benefits pursuant to

A.C.A. §11-9-505(a).

ADJUDICATION

Claimant contends that he is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).

That subsection provides:

Any employer who without reasonable cause refuses
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to return an employee who is injured in the course of
employment to work, where suitable employment is
available within the employee’s physical and mental
limitations, upon order of the commission, and in
addition to other benefits, shall be liable to pay to
the employee the difference between benefits received
and the average weekly wages lost during the period
of such refusal, for a period not exceeding one (1)
year.

Before A.C.A. §11-9-505 applies several requirements must be met.  First, claimant

must prove by a preponderance of the evidence that he suffered a compensable injury;

that suitable employment was available within his physical and mental limitations; that the

employer has refused to return him to work; and that the employer’s refusal to return him

to work was without reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226, 934

S.W. 2d 237 (1996).  

In this particular case, claimant suffered an admittedly compensable injury when

fiber flew into his eye on March 6, 2010.  I also find that claimant has met his burden of

proving that suitable employment within his physical and mental limitations was available

with the employer.  After claimant’s injury and after his treatment, claimant returned to work

for the respondent and continued to perform his job until he was terminated.  By

terminating the claimant the respondent refused to return claimant to work.  Therefore, that

requirement has also been met.  The final issue is whether or not the respondent’s refusal

to return claimant to work was without reasonable cause.  Respondent contends that it

terminated the claimant for violating its company policy of failing to clock out when he went

home on March 6, 2010.  Respondent contends that several employees have been fired

for this same offense.  Witnesses for respondent testified that failing to clock out is

considered stealing and in addition it is also important in case of emergency for the

respondent to know which employees are present at the plant.

In my opinion, this case is analogous to the Commission’s decision in Miller v.

Lennox Industries, Full Commission Opinion filed August 27, 2008 (F508639).  In that
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particular case, the claimant had suffered a compensable injury and had been released

to return to work by her treating physician.  When claimant attempted to return to work she

was informed by her employer that she had been terminated in accordance with the

respondent’s attendance policy.  In awarding benefits the Commission noted that the Court

in Torrey v. City of Fort Smith, supra, stated that at a minimum A.C.A. §11-9-505(a)

requires that when an employee who has suffered a compensable injury attempts to re-

enter the work force the employer must attempt to facilitate the reentry into the work force

by offering additional training to the employee, if needed, and the reclassification of

positions, if necessary.  The Commission in Miller noted that the record did not reflect that

the employer offered any additional retraining to the employee or reclassified the

employee’s position.  The Commission ruled that the employer’s enforcement of its

attendance policy cannot outweigh the requirements set forth by the decision in Torrey v.

City of Fort Smith, supra.

Likewise, in this particular case, the employer’s attempt to enforce a clocking out

policy cannot outweigh the requirements set forth by the decision in Torrey v. City of Fort

Smith.  Therefore, the respondent’s termination of the claimant constituted a refusal to

return the claimant to work and based upon the decision in Miller does not constitute a

reasonable cause.  Accordingly, I find that claimant is entitled to benefits pursuant to

A.C.A. §11-9-505(a) for a period not exceeding one year, beginning on the date of his

termination by the respondent.

At the hearing claimant testified that after his termination by the respondent he went

to work for an employment agency and worked two and a half weeks in April, two and a

half weeks at a later point in time, and he had begun working the week before the hearing.

Respondent is entitled to a credit for any wages the claimant earned during this period of

time and any wages which claimant earns during the one year award of benefits.

Finally, respondent also requests credit for unemployment benefits claimant drew
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in the amount of $270.00 per week.  I find that respondent is not entitled to a credit for

unemployment benefits.  First, the provisions of A.C.A. §11-9-505(a) state that those

benefits are in addition to other benefits.  Furthermore, credit with respect to

unemployment benefits is codified at A.C.A. §11-9-506.  That statute addresses only

compensation for temporary total, temporary partial, or permanent total disability benefits.

A.C.A. §11-9-506 makes no mention of benefits payable pursuant to A.C.A. §11-9-505.

Therefore, respondent is not entitled to a credit for unemployment compensation benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to benefits pursuant to A.C.A. §11-9-505(a) for a period not exceeding one

year beginning on the date of his termination by respondent.  Respondent is entitled to a

credit for any wages claimant receives during this one year period of time, but is not

entitled to a credit for any unemployment compensation benefits received by claimant

during this period of time.  Respondent has controverted claimant’s entitlement to A.C.A.

§11-9-505(a) benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $351.00.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.
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IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


