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Claimant represented by JOE D. BYARS, JR., Attorney, Fort Smith, Arkansas.

Respondents represented by TOD C. BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On November 22, 2010, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on July 28, 2010, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 19,

2010.

Following the hearing respondent indicated that it was willing to stipulate to a

compensation rate consistent with claimant’s testimony that he was earning $8.75 an hour

and that he was hired to work 40 hours per week.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on April 19, 2010.

2.   Related medical.
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3.   Temporary total disability benefits.

4.   Attorney fee.

The claimant contends that on April 19, 2010 he sustained a compensable injury

to his back, and as a result thereof he is entitled to reasonable and necessary medical

treatment, temporary total disability, and a controverted attorney fee. 

The respondent controverts this case in its entirety on the issue of compensability.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 28, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   The respondent’s stipulation that claimant’s compensation rates would be based

on $8.75 per hour for 40 hours per week is also hereby accepted as fact.  This results in

an average weekly wage of $350.00 and a compensation rate of $233.00 for total disability

benefits.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury or an aggravation of a pre-existing condition to his low back

while working for respondent.

FACTUAL BACKGROUND

Prior to moving to Fort Smith the claimant lived in Poplar Bluff, Missouri.  While

working as a CNA for Cedargate in Poplar Bluff, the claimant suffered a compensable
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injury to his left knee on May 26, 2007.  This injury resulted in surgery to repair a left

medial meniscal tear on June 26, 2007.  

Claimant testified that after the surgery he continued to have some problems with

both of his knees.  In addition, the medical records indicate that claimant sought medical

treatment from the emergency room and from Drs. Naushad and DeVoe for complaints of

knee pain as well as low back pain.  Claimant received medical treatment in the form of

injections, narcotic medications, and a recommendation for an MRI scan.

In April 2010 the claimant moved from Poplar Bluff to Fort Smith and became

employed by the respondent.  Claimant’s job with respondent required him to stack 40-

pound boxes of chicken.  

Claimant testified that on April 19, 2010, he lifted a box and as he turned to put it

on a pallet, felt pain in his low back which radiated down his leg.  Claimant testified that

he reported the injury to his supervisor and was taken to the nurse’s station.  Claimant

sought medical treatment from the emergency room at Sparks Hospital on April 20, 2010.

Claimant’s condition was diagnosed as low back pain with radiculopathy and he was given

medications and an MRI scan was ordered.  The MRI scan was performed on April 23,

2010, and revealed a herniated disc at the L5-S1 level.  Following that MRI scan claimant

returned to Dr. Naushad in Poplar Bluff on May 3, 2010.  Dr. Naushad’s note of that date

indicates that claimant wishes to consult with a neurosurgeon.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back while working for respondent on April 19, 2010.  He seeks payment of related

medical benefits, temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

The claimant contends that he suffered a compensable injury to his back while lifting

boxes of chicken on April 19, 2010.  Therefore, his claim is for a specific injury identifiable
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by time and place of occurrence.  The Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995 (E400880), that

pursuant to Act 796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury or an aggravation

of a pre-existing condition while employed by the respondent.   

The medical records indicate that claimant has a significant history of complaints

of chronic low back pain.  On April 28, 2009, claimant sought medical treatment at the

emergency room in Poplar Bluff for complaints of low back pain which radiated into his

right leg.  Claimant rated his pain as 8 out of 10.  Claimant was diagnosed as suffering

from acute low back pain and was given medication and advised to seek follow-up

treatment from a physician of his own choosing.

Claimant did not seek medical treatment from his own physician, but instead

returned to the emergency room in Poplar Bluff on June 22, 2009 with complaints of low

back pain which had increased after a fall.  The medical records indicate that claimant

gave a history of medical therapy for several weeks to treat his low back pain but that his
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condition had failed to improve.  Significantly, the medical records indicate “Pt. has

intractable back pain.”  Claimant was treated with an injection, medication, and again

instructed to receive follow-up care with a physician of his own choosing.  

Again, claimant did not receive follow-up care, but returned to the emergency room

in Poplar Bluff on July 28, 2009, with complaints of lower back pain after twisting.

Claimant again rated his back pain as 8 out of 10 and gave a history of a low back injury

occurring in 2004.  Claimant was diagnosed with acute sciatica and treated with

medication and instructed to receive follow-up care with his personal physician.

On October 18, 2009, claimant returned to the emergency room in Poplar Bluff for

the fourth time again complaining of chronic low back which was not improving.  The

medical records also indicate that claimant gave a history of no insurance and indicated

that he was unable to obtain surgery.  Claimant was treated with medications and

instructed to receive follow-up care with his personal physician.

Claimant’s wife had been receiving medical treatment from Dr. Naushad and

claimant went to see Dr. Naushad on October 30, 2009.  Dr. Naushad’s medical report of

that date indicates that claimant was self-referred for low back pain which radiated into his

right leg all the way to his toes with numbness and tingling in the right leg.  Claimant

indicated that the pain was constant.  Dr. Naushad diagnosed claimant’s condition as

osteoarthritis of the bilateral knees and sciatica.  Dr. Naushad’s treatment included home

exercises, an injection, and medication.  In addition, Dr. Naushad recommended that the

claimant undergo an MRI scan to determine the cause of his low back pain.

On November 13, 2009 claimant underwent a nerve block injection from  Dr. DeVoe,

Dr. Naushad’s partner.  Dr. DeVoe also recommended that the claimant undergo an MRI

scan.

Subsequent medical records from Dr. DeVoe and Dr. Naushad indicate that

claimant continued to be evaluated for complaints of low back pain.  Dr. DeVoe’s medical
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report of December 11, 2009 indicates that claimant rated his low back pain as 10 out of

10.  It also indicates that claimant informed Dr. DeVoe that all physical activities

aggravated his pain.  The medical records indicate that claimant’s treating physicians

prescribed various narcotic pain medications in an effort to alleviate the claimant’s low

back pain.  They also continued to recommend that claimant undergo an MRI scan.

Claimant testified that he was unable to undergo the MRI scan because it was not

approved by Medicare.

Significantly, claimant was evaluated by Dr. Naushad on March 4, 2010, a little

more than one month before he began working for the respondent.  At that time, Dr.

Naushad again changed claimant’s narcotic medications and instructed him to return for

follow-up care in one month.  Dr. Naushad also indicated that he was still recommending

that claimant undergo an MRI scan. 

Despite this significant history of low back pain, when claimant sought employment

with respondent he denied any prior low back problems or any prior work-related injury.

Prospective employees for respondent are required to complete a medical health

questionnaire.  Claimant’s medical health questionnaire was submitted as an exhibit by the

respondent.  That health questionnaire asked whether the prospective employee has ever

had any problems with their back or knees.  Despite claimant’s history of a prior work-

related knee injury and his history of complaints of low back pain, the answer on the

questionnaire was marked no.  The questionnaire also asked whether the prospective

employee has ever filed for workers’ compensation or received benefits as a result of a

work-related injury.  It also asks whether the individual has ever been injured while working

for an employer and if so requests additional information such as the name of the employer

and the date of the injury.  Claimant’s questionnaire indicates that he had not filed for

workers’ compensation or received workers’ compensation benefits and that he had not

been injured while working for an employer.  Claimant admitted at the hearing that he had
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a pending workers’ compensation claim in Missouri.

While claimant does not deny that these answers are incorrect, claimant has

attempted to explain these contradictions by first contending that he has limited ability to

read and write.  However, even claimant did not testify that he did not complete the health

questionnaire himself, but instead he testified at the hearing that he does not recall

whether he completed the medical questionnaire or not and admits that the writing could

or could not be his writing.  It should be noted that this questionnaire was completed only

eight months prior to the hearing in this case.  Furthermore, claimant did admit that he

signed the health questionnaire on April 9, 2010.

Testifying at the hearing on behalf of respondent was Valerie Plank, the

respondent’s plant nurse.  Plank testified that she performs pre-employment physicals for

the respondent and this includes paperwork such as the health questionnaire.  Plank

testified that regardless of the answers given on the questionnaire she asks each

prospective employee about their family physician and about any surgeries, serious

illnesses, injuries, or accidents.  Plank testified that she goes over each of those questions

and also the questions regarding workers’ compensation even if an individual has

answered no.  Plank testified that she goes over these questions so that there is no

misunderstanding with regard to what is being asked.  Plank testified that claimant denied

everything on the questionnaire and at the time of his physical on April 9, 2010, she was

not aware that claimant was under active treatment and received monthly narcotic pain

medication or that claimant had an active workers’ compensation claim in Missouri.

Significantly, Plank testified that the questionnaire was completed by claimant and that his

wife was with him.  Plank testified that if she had marked the questions she would have

placed her initials on the form.  Plank also testified that claimant did not at any time

indicate that he could not read the questionnaire or that he needed help completing it.

I have given little weight to the fact that claimant passed a pre-employment physical
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given to him by Plank.  The physical examination was very basic with Plank simply asking

claimant to bend backward/forward and side-to-side.  Plank relied on claimant’s response

as to whether there were any problems.  This simple examination must be considered in

light of the remaining evidence.  That evidence is that at the time of this examination

claimant was under the active treatment of Dr. Naushad, was taking narcotic pain

medication, and had been repeatedly recommended for an MRI scan.  Plank was unaware

of any of this history or ongoing medical treatment.

Likewise, I have given little weight to a note introduced into evidence by claimant

from Dr. DeVoe indicating that claimant had been seen in the office on April 2, 2010, and

had been cleared to work with no restrictions.  First, this report is undated and there is no

way of knowing whether it was written before or after the claimant began working for the

respondent.  Second, even if the claimant had been cleared to work with no restrictions,

the fact remains that claimant was still under active care from Dr. Naushad with a

recommendation for an MRI scan and treatment which included narcotic pain medication.

Finally, there is no medical record corresponding to an April 2, 2010 visit to either Dr.

Naushad or Dr. DeVoe.  In short, I simply do not find this one sentence note persuasive

as an indication that claimant was no longer suffering from back problems at the time he

began his employment with the respondent.

I also find it significant to note that when claimant sought medical treatment from

the emergency room at Sparks on April 20, 2010, he denied any prior emergency room

visits in the last 52 weeks and while he admitted chronic knee pain, denied any prior back

pain.

Prior episodes: Negative, 0 emergency room department
visits over the last 52 week(s), chronic knee pain, but not
back pain and just moved here from Poplar Bluff, MO.

The emergency room notes go on to indicate that during portions of the exam



9Master (G004259)

claimant was uncooperative and combative.

Following the MRI scan which revealed a herniated disc at the L5-S1 level, claimant

returned to Dr. Naushad in Poplar Bluff on May 3, 2010.  Dr. Naushad’s medical report of

that date indicates that claimant’s MRI scan shows a severe bulge.  Significantly, Dr.

Naushad’s medical report does not indicate in any way that claimant had suffered a new

injury while working for the respondent.  Instead, Dr. Naushad’s medical report indicates

that claimant was simply seen for a follow-up appointment for his back pain.  

In short, I simply find that claimant has failed to meet his burden of proving by a

preponderance of the credible evidence that he suffered a compensable injury or an

aggravation of a pre-existing condition while working for respondent on April 19, 2010.

The medical records indicate that claimant had a history of chronic low back pain for which

he was undergoing monthly treatment in Poplar Bluff, Missouri.  This treatment included

injections and narcotic pain medication.  Claimant admitted that he had never been

released by Dr. Naushad and that he has continued to see him on a monthly basis.

Significantly, Dr. Naushad has continued to recommend that claimant undergo an MRI

scan to determine the cause of his pain including in the report of March 4, 2010, a little

more than one month before claimant began working for the respondent.

Despite this extensive history of low back complaints with treatment including

narcotic medication and recommendations for an MRI scan, the claimant completed and

signed a health questionnaire prior to his employment with respondent denying any

problems with his back and even denying the prior work-related injury to his knee for which

he had filed a claim in Missouri.  I do not find claimant’s explanation regarding the health

questionnaire credible.

Furthermore, when claimant sought medical treatment from the Sparks Emergency

Room on April 20, 2010, claimant denied any emergency room visits over the last 52

weeks and also denied any prior back pain even though he was still under the care of Dr.
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Naushad and was taking narcotic pain medication.  Finally, when claimant was evaluated

by Dr. Naushad on May 3, 2010, there is no indication that claimant gave a history of a

new injury or an aggravation to Dr. Naushad.  Instead, Dr. Naushad’s report indicates that

the May 3, 2010 appointment was a follow-up appointment.

Based upon the foregoing evidence, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his low back while employed by respondent on April 19, 2010.  Based upon this

same evidence, I likewise find that claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury in the form of an aggravation of a pre-

existing condition.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury while employed by the respondent.  Therefore, his claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $578.75.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


