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OPINION FILED MAY 12, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas. 

Respondents represented by TOM HARPER, JR., Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on February 16,

2010, in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on May 19, 2009.

The pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On March 19, 2008,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation benefits are $386.00

for total disability and $290.00 for permanent partial

disability.
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3. On March 19, 2008, the claimant sustained a compensable

injury to his low back and left hip.

4. There is no dispute over accrued medical expenses or

temporary disability benefits.

By agreement of the parties, the issue to be litigated at the

present time was limited to the following:

1. The claimant’s entitlement to the medical services

recommended by Dr. C. G. Covington.

In regard to this issue, the claimant contends:
  

“The claimant contends that the discogram that
has been recommended by Dr. Covington is
reasonable and necessary and therefore should
be the liability of the respondents.
Accordingly, the claimant requests that the
respondents be ordered to authorize additional
treatment by or at the direction of Dr.
Covington, including but not necessarily
limited to the recommended discogram.”  
 

In regard to this issue, respondents contend:

“Respondents contend that the surgery proposed
by Dr. Covington is neither reasonable nor
necessary treatment for claimant’s injury as
claimant is not a candidate for back surgery.”

 DISCUSSION

   The sole issue before the Commission at the present time is

the claimant’s entitlement to additional medical services

recommended by Dr. C. G. Covington. The burden rests upon the

claimant to prove that these medical services constitute

“reasonably necessary medical services” for his admittedly

compensable lumbar injury. In order to meet this burden, the

claimant must prove by the greater weight of the credible evidence

that the medical services are recommended by and are necessitated
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or connected with this compensable injury. He must further prove

that the medical services are reasonable in light of their

potential to resolve or reduce the effects of the compensable

injury.

The record reveals that various medical services, which have

been recommended by Dr. Covington, have been disputed by the

respondent. However, the medical services, which are currently in

dispute, involve Dr. Covington’s recommendation of a single level

fusion of the L4 and L5 vertebrae. In his report of October 8,

2009, Dr. Covington stated:

“Mr. Owens underwent both a provocative and
anesthetic discogram. 4-5 was the worst. L2-3,
L3-4, and L4-S1 were symptomatic but it was
unequivocal that L4-5 was the worst. It is the
one we thought would be bad because of the MRI
scan changes. With this information, we were
prepared to proceed with an L4-5
posterolateral interbody fusion and
posterolateral fusion. I have high hopes that
once Jackie recovers from this surgery that we
will be able to get him back to work and
leading a more productive life.” (Emphasis
mine)

   The medical evidence also shows that, at the respondent’s

request, the claimant had previously been seen for a second opinion

by Dr. J. Michael Standefer. Dr. Standefer did not agree that any

surgical intervention would be medically appropriate or offer a

reasonable expectation of alleviating or reducing the claimant’s

difficulties. In his report of November 30, 2009, Dr. Standefer

stated:

“Based upon the available information
(including the discographies discussed by Dr.
Covington), I would be inclined to favor a
continued conservative approach for this
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patient. I do not see evidence in the
available records that his response to
anesthetic injections or results of the
discogram are sufficiently characteristic to
indicate that the bulk of his pain is coming
from a single level. The likelihood of
substantial improvement in his condition with
conventional surgical treatment would appear
to be quite low and, as such, I would be
inclined to favor treatment with anti-
inflammatory medication and/or mild pain
medicine, physical therapy, a walking program,
an exercise program, and recognition that he
will have some back pain.”

The medical record further shows that the surgery, which had

been recommended by Dr. Covington, had also been refused or

rejected by the respondents’ peer reviewer (apparently a Dr.

Charles Clark) as not being “medically necessary”. As a result, the

respondents have refused to authorize this treatment.

After consideration of all the evidence presented, I have

given little credit to the peer review report or the opinion

purportedly expressed therein.  This report appears to be based

upon some opinion by a Dr. Charles Clark, who is alleged to be a

neurological and orthopaedic surgeon. However, I have had no

experience with Dr. Clark and no knowledge of his expertise,

abilities, or credentials. In fact, the report tendered is for the

most part, simply a collection of border plate paragraphs citing

various criteria, which I also do not recognize and am not familiar

with. Finally, I would note that this document is not even signed

by Dr. Clark or any purported physician.  

In regard to the expert medical opinions of Dr. Covington and

Dr. Standefer, I am familiar with the credentials and reputations

of both of these physicians. Both are board certified neurosurgeons
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with extensive expertise in the diagnosis and treatment of spinal

injuries and conditions.  Both of these physicians had available

and had reviewed the same medical reports, records, and testing

available on the claimant.  Both of these physicians had the

opportunity to actually examine the claimant, Dr. Standefer on one

occasion and Dr. Covington on numerous occasions. 

Generally, in a situation, where two physicians of comparable

skill and expertise express conflicting opinions, I would be

inclined to place more weight and credit on the opinion of the

actual treating physician.  The primary reason for this is the fact

that the treating physician has seen and evaluated the claimant’s

condition on more occasions over a longer period of time.  However,

in the present case, I find that the opinion expressed by Dr.

Standefer is more supported by the other evidence presented.  I

find that this fact outweighs the fact that Dr. Covington has seen

and evaluated the claimant on more occasions over a longer period

of time. 

In his report of October 8, 2009, Dr. Covington recommended a

single level fusion at L4-5 and based this opinion on the results

of the claimant’s provocative and anesthetic discograms, which he

indicated showed L4-5 to be the “worse”.   Dr. Covington also

stated that the results of the MRI study supported this conclusion

previously led him to believe that this L4-5 level was the one that

was “bad”. Yet, approximately six months prior (on March 26, 2009),

Dr. Covington had authored a report in which he stated that the MRI

scan had looked fairly normal at L2-3, L3-4, and L4-5. In this
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report he further stated that it was the L5-S1 area that the MRI

showed to be the “bad” level, being “significantly collapsed with

a disc extrusion and anterior and posterior tears”. He also stated,

at that time, that the provocative discogram showed the L4-S1 level

to be the most symptomatic and the most “concordant” with the

claimant’s complaints. On the basis of these observations, Dr.

Covington recommended, at that time, a single level fusion of the

L4-S1 vertebrae, rather than L4-5 vertebrae. In fact, he

specifically noted that the myelogram and/or discography showed the

L4-5 level to have “a fairly normal nucleus with only a single

tear”.  

It appears that the  actual MRI of the claimant’s lumbar spine

has not been introduced.  However, Dr. William Wood, the claimant’s

initial treating physician, repeatedly referred to the MRI as

showing a discal abnormality at L5-S1 with a “little” nerve

compression on the left.  No mention was made of any defects

involving the L4-5 intervertebral disc. In his initial consultation

report of September 12, 2008, Dr. Covington referred to the MRI as

showing only disc dessication (dehydration) and disc bulging

“primarily at L5-S1". He further stated that this study shows a

“fairly decent looking spine” above the L5-S1 level, which was

unusual for the claimant’s age and type of work.  There is no

indication that this MRI or any other radiological testing have

shown any instability or misalignment of any of the lumbar

vertebrae.
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Dr. Standefer had previously recommended mercaine injections

of the disc to assist in locating the area that was the source of

the claimant’s pain complaints. Dr. Covington agreed with this

combination diagnostic and therapeutic procedure.  According to Dr.

Covington the claimant underwent two of these injections.  The

first injection was reported to have provided some relief for only

a three day period and the second reportedly made his pain worse.

The two discs injected were not identified. Thus, this procedure

does not particularly support Dr. Covington’s opinion on the

claimant’s need for more aggressive treatment.

The records of Dr. Kalvin White reveal that he actually

performed the anesthetic discography on the claimant’s lumbar spine

on October 5, 2009. Apparently, Dr. White had also previously

performed the provocative discogram that showed increased

complaints on injection of every lumbar disc from L2-3 through L5-

S1. In the anesthetic discogram, Dr. White injected a local

anesthetic into each of the intervertebral discs from L2-3 to L5-

S1. No relief of the claimant’s symptoms were noted, when the

anesthetic was injected into the L2-3, L3-L4, and L5-S1 discs.

Initially, the injection into L4-5 discs also resulted in no

reported relief of the claimant’s pain.  However, when the claimant

was flexed forward he rated his pain as only a 6 out of 10, as

compared to the preinjection pain of 9 out of 10.  On this initial

test only a small amount of the local anesthetic actually  reached

the disc.  Thus, Dr. White repeated this test, but only in regard

to the L4-5 disc.  On this second single level injection, the
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claimant again reported a reduction in his pain symptoms, at least

temporarily.

The record further shows the claimant’s extensive subjective

complaints and limitations seem to far outweigh the objective

findings noted on the claimant’s various tests and clinical

evaluations. The claimant has continuously complained of severe

pain in his back that radiates into his left hip and left leg,

which he repeatedly rates as an 8 or 9 out on a scale from 1 to 10.

He has also expressed continuous complaints of extensive subjective

symptoms with his left leg, which he contends have caused him to

fall on several occasions and require him to use a cane to

ambulate. However, the lumbar MRI, which has been performed on the

claimant, has been interpreted as showing only a degenerative disc

dessication and bulge at L5-S1 with only possible minor nerve

impingement. Electroneurological testing, in the form of an NCV,

has been performed and was interpreted as entirely  normal with no

evidence of a radiculopathy or any other neurological deficit. The

various clinical examinations which have been performed reference

subjective weakness of the left lower extremity, but note no

evidence of any muscle atrophy, fasciculations, abnormal reflexes,

or any other objective findings.  Despite the claimant’s continuous

complaints of severe back pain, the various clinical examinations

by Dr. Wood, Dr. Covington, and Dr. Standefer all failed to record

any  observation of objective findings in the lumbar area, such as

muscle spasms or rigidity, swelling, etc. On his physical
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examinations, Dr. Wood repeatedly noted that the claimant appeared

to be in only slight distress.

 Further, the evidence shows that none of the extensive and

prolonged conservative treatment modalities have provided the

claimant with any noticeable relief from his extensive subjective

complaints. He has received extensive physical therapy, epidural

steroid injections, anesthetic blocks, and continuous varieties of

oral anti-inflammatories, and pain killers. None have been reported

to have had any significant or lasting effect on his continuous

complaints.

The evidence shows that Dr. Covington recommended and would

have performed a single level fusion at the L5-S1 level. Now, based

on the claimant reporting some improvement in his subjective pain

complaints when the L4-5 disc was injected, Dr. Covington has

changed his opinion and recommended a single level fusion at the

L4-5 level. 

I concur with the expert opinion of Dr. Standefer. The record

as a whole fails to show a sufficient basis to conclude that the

surgery currently recommended by Dr. Covington has a reasonable

expectation of successfully accomplishing or providing any benefit

in the healing or stabilization of the claimant’s compensable

injury or even in resolving or substantially reducing his current

symptoms and complaints.  Thus, I find that the claimant has failed

to prove by the greater weight of the credible evidence that this

recommended surgical procedure would represent “reasonably
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necessary medical services” for his compensable injury. His request

for such benefits must be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.

2. On March 19, 2008, the relationship of

employee-employer-carrier existed between the

parties.

3. On March 19, 2008, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $386.00 for total

disability and $290.00 for permanent partial

disability.  

4. On March 19, 2008, the claimant sustained a

compensable injury to his low back and left

hip.

5. There is no dispute over accrued medical

expenses or temporary disability benefits.

6. The claimant has failed to prove by the

greater weight of the credible evidence that

the medical services that have been

recommended to him by Dr. C. G. Covington,

which are currently in the form of a single

level fusion at L4-5, are reasonably necessary

for his compensable lumbar injury.

Specifically, he has failed to prove by the
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greater weight of the credible evidence that

these medical services have a reasonable

likelihood of reducing or stabilizing the

physical damage from his compensable injury or

alleviating the complaints and symptoms

resulting from this injury.

7. The respondents have controverted the

claimant’s entitlement to the additional

surgical procedure recommended by Dr.

Covington.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the present claim for

additional medical services, in the form of a single level fusion

at L4-5.

IT IS SO ORDERED.   

                                   
                              MICHAEL L. ELLIG
                                  ADMINISTRATIVE LAW JUDGE
                                         


