
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F909178

ANGEL SUERO OSORIO CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
                                 

OPINION FILED July 9, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas–not present at hearing.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held on June 28, 2010, in Springdale, Arkansas,

on the Respondent’s Motion to Dismiss.  Notice of this hearing was

sent certified mail to the claimant’s attorney and directly to the

claimant. The receipt of delivery, returned by the U. S. Post

Office, show both notices were received by the addressees.  

At the hearing on the Motion, the entire Commissions file was

made a Commission’s Exhibit and incorporate by reference into the

transcript of the hearing.

No response was made to the Motion and the claimant did not

appear in person or through counsel at the hearing scheduled on

this Motion.
 DISCUSSION

The Commission’s file reflects s that the respondent conceded

that the claimant sustained a compensable injury to his right index

finger, on or about September 29, 2009, that resulted in a partial

amputation of this finger. Various benefits were voluntarily paid
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by the respondent. Thus, any claim made would be a claim for

“additional benefits”.

On October 15, 2009, an AR-C was filed with this Commission

alleging a right index finger injury resulting in a partial

amputation, but giving the injury date as September 28, 2009.  This

AR-C indicated that the claimant was seeking both “initial” and

“additional” benefits of every type and nature conceivable under

the Act, including unspecified “other” benefits.

Although a preliminary notice accompanied the AR-C, rejecting

mediation, the transmittal letter from claimant’s attorney,

expressly stated that no hearing was being requested.  A review of

the Commission’s file shows that no request for a hearing has ever

been made by the claimant or anyone acting on his behalf.

Based solely on the claimant’s failure to request a hearing

within six (6) months, the respondent would be entitled to have any

pending claims for additional benefits dismissed, under the

authority of Ark. Code Ann. §11-9-702(d). 

Therefore, I find that any pending claims for additional

benefits should be dismissed and no longer act to toll the statute

of limitations.

Further, it is my opinion that the claimant’s inaction is

pursuing any claim for additional benefits is most likely due to

his realization that all benefits to which he is and has been

entitled for his compensable injury have been voluntarily provided

by the respondent. In actuality, there are no benefits arguably in

dispute at the present time.
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The filing of a claim for either initial or additional

benefits is intended to start the adjudication process of

determining the nature and extent of benefits to which a claimant

is entitled as a result of a work-related injury. To allow the

obviously over broad “generic” claim for benefits to continue

indefinitely merely to toll the statute of limitations would

clearly be contrary to the legislature’s intent and purpose in

setting such limits.

In the present case, the claimant has only technically “filed

to prosecute” his claims for additional benefits. In fact, there is

simply nothing to prosecute, at the present time. However, the

respondent is still entitled to a dismissal, so as to allow the

statute of limitations to run.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On all relevant dates, the relationship

of employee-self insured-TPA existed

between the parties.

3. On or about September 29, 2009, the

claimant sustained a compensable injury

to his right index finger and the

respondent has voluntarily provided the

claimant with workers’ compensation

benefits for this injury.
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4. On October 15, 2009, a claim (AR-C) was

filed on behalf of the claimant

requesting every conceivable benefit

provided by the Act.

5. No hearing has ever been requested on

this “claim”, nor has any further action

been taken to pursue it.

6. The respondent has filed a Motion for

Dismissal of any pending claims for

additional benefits for failure to

request a hearing, under Ark. Code Ann.

§11-9-702(d) and failure to prosecute.

The Respondent’s Motion should be

granted.

ORDER

The Respondent’s Motion to Dismiss any pending claims for

additional benefits should be and hereby is granted, for the

reasons heretofore set out in this Opinion.

Therefore, any pending claims for additional benefits are

dismissed, without prejudice to refiling within the time allotted

by Ark. Code Ann. §11-9-702.

IT IS SO ORDERED.   

                                                          
                            MICHAEL L. ELLIG
                          ADMINISTRATIVE LAW JUDGE
                                         


