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STATEMENT OF THE CASE

A Pre-hearing Telephone Conference was held in this case before

Administrative Law Judge Barbara Webb on February 2, 2010.  A Pre-hearing

Order was entered in this case on February 2, 2010.   The Pre-hearing Order set

forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at this hearing.  A copy of the February 2, 2010, Pre-hearing Order

is made a part of the hearing record.
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By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:

STIPULATIONS

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on July 26, 2007.

3. The claimant, Alberto Olvera, died in a work-related accident on July

26, 2007.

4. Respondents No. 1 paid the medical expenses and funeral expenses

arising out of the accident on July 26, 2007.  

5. The claimant’s average weekly wage at the time of his death was

$423.89.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1.  Dependency.

2.  Statutory death benefits.

3.  Attorney’s fees.

The record consists of a one volume transcript of the May 12, 2010, hearing,

consisting of the testimony of Jesus Cabello Verde, Flora Olvera Moran, and all
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documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (Documentary Evidence); Claimant’s Exhibit No.

2 (Voter Identification Card - Jesus Cabello Verde); Claimant’s Exhibit No.  3 (Voter

Identification Card - Flora Olvera Moran); Respondents No. 1 Exhibit No. 1

(Answers to Interrogatories); Respondent No. 2 Exhibit No. 1 (Letter from David

Pake dated 4/29/10).  In addition, I have blue-backed a copy of  the English

translations for the money receipts submitted July 6, 2010, which have been fully

incorporated into the record of this case.

At the hearing, the respondents contended that they had been unfairly

prejudiced by the lack of a live deposition of the alleged dependents and asked that

the hearing be cancelled in order to get such a deposition.  Respondents further

objected to the introduction of the claimant’s evidence on the basis that the records

had not been transcribed or translated into English prior to the hearing.  Claimant’s

attorney responded that he had offered to make the alleged dependents available

for a telephone deposition due to the difficulty of getting them from Mexico to the

United States on more than one occasion.  Claimant’s attorney further noted that

respondents had earlier indicated that the hearing should not be canceled.

Claimant further noted that the documents consisted of monetary transfers which

had been available and were understandable by the respondents.  At a pre-hearing

telephone conference held on May 5, 2010, after arguments of counsel, this

Administrative Law Judge ruled that the alleged dependents’ depositions could be

conducted by telephone and that, if requested, the hearing would be continued at
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that time in order to give the respondents time to take the depositions.  The

respondents did not avail themselves of the telephone depositions nor request a

continuance at that time.  The record further demonstrated that the respondents

had copies of the documents several months before the hearing and would not be

prejudiced by the production of the translations of the documents at the hearing

since the documents consisted of money receipts.  I ruled that the hearing record

would be left open for the translated documents and any rebuttal evidence the

respondents offered.  I further ruled that the documents would need to be translated

for the Commission prior to their admission to the record in this case in accordance

with the case of Herrera v. Buster Roberts Logging, LLC, 2006 AWCC 117

(F508002 July 10, 2006).  The  documents were translated by the interpreter at the

hearing and official translations for the money receipts were submitted by the

claimant on July 2, 2010.  

CONTENTIONS

The claimant contends that he had statutory dependents at the time of the

accident that caused his death and his dependents should be paid death benefits

under the Act.  The claimant contends that his attorney is entitled to a fee on all

controverted benefits.  The claimant contends that § 11-9-527 provides that each

dependent parent can recover 25% of the average weekly wage of the claimant.

The claimant expressly reserves all other issues for litigation at a later date.

Respondents No. 1 contend that the claimant was not married and had no

children.  Respondents No.1 contend that there is no proof that anyone was wholly
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and actually dependent on the claimant.  They further contend that the death claim

was accepted and the funeral benefit has been paid.  Respondents No. 1 further

contend that § 11-9-111 provides “either the mother or the father can prove

dependency” and not both, in the event the claim is proven.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund

(Trust Fund), has deferred to the outcome of litigation.  The Trust Fund further

submits a proposed calculation of the average weekly wage of $423.89 and a

weekly benefit rate based on 25% of the average weekly wage of $106.00 to each

parent, if deemed eligible.

FACTUAL BACKGROUND

On July 26, 2007, Alberto Verde Olvera died after falling from a roof while

working for White Oak Construction Company.  At the time of his death he was 33

years of age.  He was a Mexican citizen working in the United States under a work

visa.  His mother, Flora Olvera Moran, and father, Jesus Verde Cabello, live in

Estancia, Mexico.  Cabello testified that his son had worked in the United States for

eight months for White Oak Construction Company without permission and returned

to Mexico in order to obtain a work visa.  After receipt of the visa, he returned to the

United States and worked for the same company for six months before his death.

Cabello testified that his son sent money to his wife and him in Mexico from

the United States and that money was used to support the parents and other

children remaining in Mexico. He explained that he had one remaining son living

with him and his wife in Mexico.  Their primary expenses consist of food, water and
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electric bills, and prescription medication for his blood pressure.  He explained that

he borrowed more than $500.00 for his wife and him to get across the border which

he borrowed from his sister-in-law.  He testified that the first transfer to Flora Olvera

Moran was on August 21, 2006.  He testified that he and his wife were struggling

to pay the bills after his son’s death since their son was the one who supported

them.  

On cross-examination, Cabello testified that he had last worked two years

ago.  At that time, he was working as a babysitter making six hundred pesos per

week.  He explained that his primary work in the past had been as a welder in

construction but that his vision was bad and that is why his son looked after them.

He explained that his wife did not work.  He denied that his wife had worked as a

transitory worker.  He testified that his son would send him money every 15 days

more or less from the United States and they would limit their expenses to the

amount received.  He explained that he has stopped working due to health reasons

and receives social security in the amount of 2,800 pesos per month which began

in 2008.  

He testified that he has always lived with his wife and was living with her at

the time of his son’s death.  He explained that his son sent money in 2006 and

2007.  The money was sent in his wife’s name and used to buy food and cover

other expenses.  He did not maintain a bank account and did not have records of

how the money was spent.  He explained that his wife would receive the cash and

would spend it for the whole family, including the four other children.  He explained
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that each time his son would do a money transfer, he would get a receipt but that

he did not know what happened to the receipts.  He explained that his son worked

in the United States until November of 2006 and returned to the United States in

March of 2007.  During the time his son returned to Mexico, he did not send them

money orders.  He explained that three of his children are married and have their

own families.  He explained that his other children ask them for help and do not

provide support to him and his wife.  He testified that his son, Alberto, told him that

he lived in Little Rock and did not have an automobile.  Alberto was not married and

had no children.  He explained that Alberto had supported him and his wife since

1990 until the time of his death.  His son had previously worked recharging fire

extinguishers in Mexico.  Cabello explained that he had stopped welding 20 years

ago due to the loss of his eyesight as a result of an illness.  

Flora Olvera Moran testified that she had been married to Jesus Verde since

1971 and had lived with him the entire time.  She testified that they had five

children, including Alberto.  She testified that Alberto worked for White Oak

Construction Company in the United States and would send money back to her and

her husband until his death.  Alberto finished elementary school and then started

working in Mexico for Philadelphia of San Juan del Rio replenishing fire

extinguishers.  He came to the United States and worked for White Oak

Construction Company.  He returned to Mexico for a short period of time and then

returned to the United States and worked for the same company.  Moran testified

that she completed the fourth grade and has been a housewife since her marriage
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to Jesus.  She testified that she has not worked outside the home during her

marriage.  She has one son, Emanuel, that lives with her and her husband.  They

have three other children who are married and have families of their own.  She and

her husband own their home.  They pay electric and water bills and taxes.  Their

only source of income is her husband’s pension.  They also received money from

their son, Alberto, prior to his death.

On cross-examination, Moran estimated that it takes approximately 8,000

pesos to keep her household running per month.  Her husband’s pension is about

2,000 pesos per month.  She explained that since her son’s death two years ago,

they have been stretching on a shoestring budget.  Her son, Emanuel, had

previously worked in a kitchen of a restaurant earning only 60 to 70 pesos per

week, but had been unemployed for approximately six months.  She testified that

she started getting checks from her son, Alberto, in 2006 when he was in the United

States. She explained that Alberto also provided financial support when he was

working in Mexico.  She explained that Alberto had lived with them in Mexico and

they depended on him.  She testified that they did not have a bank account.  She

testified that they had payment documents from Alberto’s place of employment

which had her son’s name on them.  She testified that Alberto would send the

money to her and she would distribute the money with her husband.  She also used

some of the money to support the children.  She explained that she received the

payments every 15 or 20 days, but that Alberto also had expenses.  She testified

that she last saw Alberto, her son, in December of 2006 in Mexico.  She testified
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that he returned to the United States during the first week of May of 2007.  She did

not receive money from him during the period of time he was in Mexico, because

he did not work during that six-month period of time.  Alberto told her that he was

renting a house with his co-workers in the United States and had to share expenses

for light and water.  Moran testified that she did not receive income from any other

family member during 2006 or 2007.  She handled the money in the household.

She paid the bills in cash.  She testified that her son called her every eight days

with a cell phone.  She explained that the cell phone was often paid by credit from

other family members, but was sometimes paid with her husband’s pension or by

the money she received from her son prior to his death.  Moran testified that the

payments reflected in the transactions were spent on food, clothing, shoes, water,

electricity, gas, and medications. 

The payment records reflect that money transfers were made to Flora Olvera

Moran, as follows:

March 27, 2006, in the amount of 2,152.00 Pesos
April 17, 2006, in the amount of 7,117.00 Pesos ($642.00)
May 15, 2006, in the amount of 3,237.00 Pesos ($290.40)
May 27, 2006, in the amount of 2,158.90 Pesos ($193.66)
June 5, 2006, in the amount of 7,290.00 Pesos ($645.99)
July 3, 2006, in the amount of 11,200.00 Pesos ($1,004.12)
August 21, 2006, in the amount of 21,280 Pesos ($1,070.00)
September 11, 2006, in the amount of 6,518 Pesos ($589.05)
November 21, 2006, in the amount of 8,648.00 Pesos ($786.37)
May 21, 2007 in the amount of 1,070.00 Pesos ($95.99)
July 16, 2007, in the amount of 8,580.00 Pesos ($796.61) 
July 25, 2007, in the amount of 5,345.00 Pesos ($491.91)
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 DISCUSSION

The primary issue in this case is whether the claimant had statutory

dependents at the time of his death and whether they are entitled to dependency

benefits pursuant to the Arkansas Workers’ Compensation Act. 

It is undisputed that Alberto Olvera died on July 27, 2007, as a result of a

work-related accident.  It is also undisputed that respondents have paid medical

and funeral expenses.  It is also undisputed that Alberto Olvera was not married

and had no children at the time of his death.  The issue is whether the claimant had

supported his surviving parents, either wholly or in part, for the period of one (1)

year prior to his death and whether his parents were wholly and actually dependent

upon him at the time of his death.      

I.  DEPENDENCY BENEFITS

Claimant contends that the decedent’s parents are entitled to dependency

benefits under the Arkansas Workers’ Compensation Act in light of the fact that his

parents were statutory dependents at the time of the accident that caused his death

and his dependents should be paid death benefits under the Act.  The claimant

contends that his attorney is entitled to a fee on all controverted benefits.  The

claimant contends that § 11-9-527 provides that each dependent parent can

recover 25% each.

Ark. Code Ann. § 11-9-527(c) (1987) provides, in pertinent part:

Subject to the limitations as set out in §§ 11-9-501 – 11-9-506,
compensation for the death of an employee shall be paid to those
persons who were wholly and actually dependent upon the deceased
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employee in the following percentage of the average weekly wage of
the employee: . . . 
(4) To the parents, twenty-five percent (25%) each; . . . 

Ark Code Ann. §11-9-111(a) (1949) provides, in pertinent part:

Compensation to alien nonresidents of the United States or Canada
shall be the same in amount as provided for residents, except that
alien nonresident dependents in any foreign country shall be limited
to the surviving wife or children or, if there is no surviving wife or
children, to the surviving father or mother whom the employee has
supported, either wholly or in part, for the period of one (1) year prior
to the date of the injury.

To establish entitlement to dependency benefits in Arkansas, the parent

must establish that at the time of the injury he was “wholly and actually dependent

upon the deceased employee.” Ark. Code Ann. § 11-9-527(c)(2009); Roach Mfg.

Co. v. Cole, 265 Ark. 908, 582. S.W.2d 268 (1979); Bankston v. Prime West

Corporation, 271 Ark. 727, 601 S.W.2d 586 (Ark. App. 1981).  Under current

Arkansas law, there is no legal presumption of dependency.  The Arkansas Courts

have held that dependency is a question of fact rather than a question of law, and

the issue is to be resolved based on the facts present at the time of the

compensable injury.  Roach Mfg. Co. v. Cole, 265 Ark. 908, 582. S.W.2d 268

(1979); Hoskins v. Rogers Cold Storage, 52 Ark. App. 219, 916 S.W.2d 136 (1996);

Fordyce Concrete v. Garth, 84 Ark. App. 256, 139 S.W.3d 154 (2003). 

Prior to 1976, the statute only required “actually dependent.”  Thereafter, it

was amended to read “wholly and actually dependent.”  The Arkansas Supreme

Court has held that the term “wholly dependent” applies to those ordinarily

recognized in law as a dependent and thus created a “conclusive presumption that
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a minor child is wholly dependent upon a parent.”  Doyle’s Concrete Finishers vs.

Moppin, 260 Ark. 167, 594 S.W.2d 243 (1980).  Persons who are ordinarily

recognized in law as dependents, including a wife and children, and to whom the

employee owes a duty of support, are “wholly dependent under our workers’

compensation law.”  Porter Seed Cleaning, Inc. v. Skinner, 1 Ark. App. 230, 615

S.W.2d 380 (1981); Fordyce Concrete vs. Garth, 84 Ark. App. 256 (2003).  A

person may be wholly dependent where the existence of an obligation of support

sufficient to give a reasonable expectation of support is shown.  Cole, 265 Ark. 908.

However, “actually dependent “ requires proof of some measure of actual support

or a reasonable expectation of support.  See Robinson v. Ed Williams Construction

Co., 38 Ark. App. 90, 828 S.W.2d 860 (1992).  In Payne v. Superior Industries, 1996

AWCC 106 (E415136 May 30, 1996), the Commission found that the mother of the

decedent was not wholly and actually dependent on her son at the time of his death

and therefore was not entitled to dependency benefits.  The Commission noted that

the decedent maintained a room at his mother’s house and that the mother paid his

car payment, car insurance, and credit card bills.  The Commission held that if the

deceased employee was doing no more than supporting himself, compensation for

dependency is not appropriate.  See Pufahl v. Tamak Gas Products, 238 Ark. 895

(1965); Sherwin-Williams Co. v. Yeager, 219 Ark. 20, 239 S.W.2d 1019 (1951). In

Garcia v. Coast to Coast Carports, Inc., 2009 AWCC 51 (F513705 March 30, 2009),

the Commission found that the decedent’s mother and minor siblings were not

wholly and actually dependent on the claimant at the time of his death.  The Court
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noted that the claimant’s mother earned a separate income and lived in a house

with her boyfriend and father of another child.  The Commission noted that while we

“do not doubt that the claimant did help his mother and sister at times”, the

preponderance of the evidence did not show that they were wholly and actually

dependent upon him at the time of his death. 

“Actually dependent” does not require total dependency.  The Arkansas

Court of Appeals has held that a child needs not to have received support from his

father to be entitled to benefits; he needs only establish “a reasonable expectation

of support.”  Porter Seed Cleaning, Inc. v. Skinner, 1 Ark. App. 230, 615 S.W.2d

380 (1981) (minor child awarded dependency benefits where parents separated

prior to father’s death and father provided partial support without court order);

Bankston v. Prime West Corp, 271 Ark. 727 (Ark. App. 1981) (a child denied

dependency benefits since deceased was not her natural father and did not support

her at time of his death; a legitimate child denied dependency benefits in light of

evidence that he was never supported by father from birth; and an illegitimate child

awarded dependency benefits based on reasonable expectation of support in light

of evidence of continuing relationship and financial support prior to father’s death).

In Lawhon Farm Servs. v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998), the

Arkansas Supreme Court declined to apply dictionary definitions to the words

“wholly” and “actually” and upheld the Commission’s award of death benefits where

the deceased did not have custody of the children and did not pay court-ordered

child support but contributed to their welfare by spending money to help buy their
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groceries, school supplies, and other expenses.  See, Fordyce Concrete v. Garth,

84 Ark. App. 256, 139 S.W.3d 154 (2003).  In Roach Mfg. Co. v. Cole, the Arkansas

Supreme Court not only affirmed the denial of dependency benefits to a widow that

made no effort to seek support from her estranged husband, but also affirmed the

award of benefits to the minor child on the basis that the child had a “reasonable

expectation of support”.  265 Ark. at 913.  The Court observed that the child was not

able to act for herself during her father’s absence and her necessary expenses

would naturally increase as she grew older, with the concurrent possibility that her

mother would not be able to maintain the child in “her accustomed mode of living”.

Id. 

In Pinecrest Memorial Park, Inc. v. Miller, 7 Ark App. 185, 646 S.W.2d 33

(1983), the Arkansas Court of Appeals held that a showing of actual dependency

does not require proof that without the contribution the person would lack the

necessities of life but only that the decedent’s contributions were relied upon by the

claimant to maintain their accustomed mode of living. In Williams v. Cypress Creek

Drainage, 5 Ark. App. 256, 635 S.W.2d 282 (1982), the mother of the decedent

sought dependency benefits.  The court held that factors to be considered in

determining dependency include

claimant’s reasonable expectation of future support and the support
being furnished at the time of the worker’s injury or death, as well as
conditions prior to the injury or death; furthermore, a reasonable time
period should be used in determining dependency and it would be
appropriate to consider the amount of any contribution the decedent
made to claimant’s support in light of the amount of any contribution
she made to his support.  Id.



Olvera - F707823 - 15 -

In the instant case, the preponderance of the evidence establishes that

Jesus Cabello Verde and Flora Olvera Moran were the parents of Alberto Olvera.

At the time of Alberto’s death, neither Alberto’s mother or father were working.  His

father had been injured and was no longer able to perform welding, his trade of 20

years.  His mother had never worked.  This case is clearly distinguishable from the

Garcia case in which the mother had a separate income.  The credible evidence

establishes that Alberto was the sole primary source of income to the household

from 1999 until his death in 2006.   The evidence demonstrates that while living and

working in the United States, both illegally and legally, Alberto would send money

back to his mother in Mexico which was used to pay all of the living expenses of his

mother, father, and to some extent his siblings.  This case is also distinguishable

from the Payne case, since there is no evidence to suggest that his mother used the

funds to pay Alberto’s bills.  It was not until Alberto’s death that his father returned

to the work force taking care of children and began collecting a government monthly

pension due to his hypertension.  The evidence clearly demonstrates that Alberto

had provided financial support to his parents for at least one year prior to his death

and that his parents had a reasonable expectation of support from Alberto.  Based

on my review of the credible evidence in the case, I find that Jesus Cabello Verde

and Flora Olvera Moran, the parents of the decedent, are entitled to dependency

benefits under the Arkansas Workers’ Compensation Act.
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II.  APPLICABLE RATE OF COMPENSATION

The claimant contends that his father and mother are entitled to dependent

benefits based on 25% of the claimant’s average weekly wage of $423.89, each.

However, respondent contends that only one parent, not both, is entitled to recover

benefits under the provisions of § 11-9-111, in light of the use of the word “or” in the

statute.   I find the respondents’ interpretation of the phrase “to the surviving mother

or father” without merit.  In reconciling the provisions of § 11-9-111 with § 11-9-527,

the Arkansas Court of Appeals has held that § 11-9-111(a) ensures that residents

and nonresidents receive equal compensation.  Death and Permanent Total

Disability Trust Fund v. Rodriquez, ____ Ark. App. ____, (CA 08-842 February 11,

2009).   The Court noted that the clause “supported . . . for the period of one (1)

year prior to the date of the injury” applies to the surviving father and mother.  The

Court held that nothing in § 11-9-111 renders the provisions of § 11-9-527

inapplicable.  Ark. Code Ann. § 11-9-527 clearly provides that if the decedent has

no surviving spouse or children, the surviving parents are each entitled to recover

dependency benefits if they demonstrate that they were wholly and actually

dependent on the decedent at the time of his death. Id.   In this case, I find that the

claimant’s parents have demonstrated that they were both wholly and actually

dependent on the decedent at the time of his death and had been supported for the

period of one year prior to his death.
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III.  ATTORNEY’S FEES

Based on the foregoing, I find that the claimant’s attorney is entitled to a twenty-five

percent (25%) statutory attorney’s fee of compensation for dependency benefits

awarded to the claimant’s parents, Jesus Cabello Verde and Flora Olvera Moran,

as a result of the findings herein, pursuant to Ark. Code Ann. § 11-9-715 (Repl.

2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on July 26, 2007.

3. The claimant, Alberto Olvera, died in a work-related accident on July

26, 2007.

4. Respondents No. 1 paid the medical expenses and funeral expenses

arising out of the accident on July 26, 2007.  

5. The claimant’s average weekly wage at the time of his death was

$423.89.

6. At the time of his accidental death, Alberto Olvera was not married

and had no children.

7. The preponderance of the evidence establishes that Jesus Cabello

Verde and Flora Olvera Moran were either wholly, or in part,

supported by their son, Alberto Olvera, for one year prior to his death.
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8. The preponderance of the evidence establishes that Jesus Cabello

Verde and Flora Olvera Moran had a reasonable expectation of

support from their son, Alberto Olvera.

9. The preponderance of the evidence establishes that Jesus Cabello

Verde and Flora Olvera Moran are entitled to dependency benefits

pursuant to Ark. Code Ann. § 11-9-527(c)(4) (1987) and § 11-9-111,

in the amount of 25% of the average weekly wage of $423.89, or

$106.00 each. 

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


