
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F409552

ANGELA NORDSTROM CLAIMANT

STAFFMARK                                        NO. 1 RESPONDENT

CHARTIS CLAIMS, INC.                             NO. 1 RESPONDENT
CARRIER

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    NO. 2 RESPONDENT

OPINION FILED NOVEMBER 22, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by FRANK NEWELL, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On August 24, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on June 17, 2010, and a pre-hearing order was filed on

June 17, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant sustained an admittedly compensable injury to

her lumbar spine on July 29, 2004.

4. The claimant is entitled to a weekly compensation rate of

$242 for temporary total disability and $181 for permanent partial

disability.

5. The claimant sustained a 15 percent rating to the body as

a whole.

6. The claimant reached maximum medical improvement on January

28, 2008.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent and total disability or, in the alternative, wage

loss.

2. Attorney’s fees.

3. A determination of the date of entitlement to permanent and

total benefits if claimant is found permanently and totally

disabled.

Claimant’s contentions are:

“The Claimant has been released from medical
care.  However, she continues to have ongoing
problems and restrictions due to her work
related injury.  She is currently working
part-time due to ongoing low back pain and
left leg pain when she overexerts herself.  At
the time of the injury the Claimant has an
average weekly wage of $363.00 per week.  She
currently averages $58.69 per week based on
reduced hours and reduced pay at the rate of
$6.55 per hour.  Due to her work related
injury she is not able to work more than
that.”
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Respondents No. 1's contentions are:

“Respondents have controverted claimant’s
entitlement to wage loss disability benefits.
Claimant has failed to make good faith efforts
to available herself of vocational
rehabilitation services provided by respondent
carrier. Pursuant to Ark. Code Ann. §11-9-
505(b)(3)(West 2004), claimant is barred from
receiving wage loss disability benefits in
excess of benefits for permanent physical
impairment.”

Respondent No. 2's contentions are:

“If the claimant is found to be permanently
and totally disabled, the Trust Fund stands
ready to commence weekly benefits in
compliance with A.C.A. §11-9-502.  Therefore
the Trust Fund has not controverted the
claimant’s entitlement to benefits.  The Death
and Permanent Total Disability Trust Fund will
state its remaining contentions upon
completion of discovery.”

The claimant in this matter is a thirty-six-year-old female

who was employed by the respondent on July 29, 2004, when she

suffered an admittedly compensable injury to her lumbar spine.

Since that time, the claimant has undergone three surgical

procedures for her admittedly compensable lumbar injury. 

In October 2004 the claimant had a decompression

hemilaminotomy at L4-5 and L5-S1 on the left side.  In March 2006

the claimant underwent a 360-degree fusion at L4-5 and L5-S1.

Sometime at the end of 2007 the claimant underwent hardware

removal.  All of these procedures were performed by Dr. Cyril

Raben.

On December 29, 2006, Dr. Raben authored the following letter:

“Thank you for your kind inquiry with reactive
(sic) my patient your client Angela Nordstrom.
You are quite correct in that I had sent her
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back to light or sedentary type duty and I
think that she still may be able to accomplish
this with the appropriate pain management.
She seems to have a dystrophy that is
complicated for spine surgery; this occurred
sometime in July.  Workup has included an MRI
scan that shows nothing to be awry.  It’s
difficult to disassociate this from the
surgery though it could be related to
degenerative changes to a degree and/or
perineural scarring.  I would set this at a
50-50 with further need for medical treatment
being associated both with the degenerative
and operative changes.  Her need for chronic
pain management, though it is greater than 51%
related to her on-the-job injury.

I feel that she has reached maximum medical
intervention for this on-the-job injury and
would have a partial permanent impairment
rating of 15% of her body as a whole according
to the Arkansas modification of the guidelines
for permanent impairment established by the
American Medical Association.  At this point,
with appropriate pain management, I would
allow her status of duty to stand.  If I can
be of any further assistance please to not
hesitate to contact me.”

The claimant and respondent in this matter have stipulated that the

claimant suffered a 15 percent impairment rating to the body as a

whole.

On May 17, 2007, the claimant underwent a functional capacity

evaluation at the Functional Testing Centers, Inc. in Mountain

Home, Arkansas.  The following is a portion of that FCE report:

“Ms. Nordstrom underwent functional evaluation
this date with reliable results.  Ms.
Nordstrom put forth consistent effort and did
not demonstrated inconsistencies or
inappropriate illness responses.

Overall, Ms. Nordstrom demonstrates the
ability to perform work within the MEDIUM
Physical Demand Classification as determined
through the U.S. Department of Labor
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guidelines over the course of a normal workday
with the above limitations/restrictions.”

Since the time of her FCE, the claimant has undergone hardware

removal, the claimant has also undergone injections in her spine

and physical therapy programs.

The claimant asked the Commission to consider whether or not

she is permanently and totally disabled or, in the alternative,

whether or not she is entitled to wage loss because of her

admittedly compensable lumbar spine injury.

To prove that she is totally and permanently disabled, the

claimant must be injured to the extent that she can only perform

services that are so limited in quality, dependability, or quantity

that a reasonable stable marked for them does not exist.

The claimant has had a serious injury to her lumbar spine.

Dr. Raben’s letter of December 29, 2006, indicated that she could

perform light or sedentary duties.  However, the FCE results from

the May 7, 2007, evaluation appears to be reliable and express her

ability to do medium level work.

Here, the claimant has demonstrated her ability to work.  She

was employed at Safe Ride from December 2008 until June 2009.  Her

job responsibilities were to transport individuals to and from

doctors’ visits.  During that same time period, the claimant was

also employed at the VFW as a bartender.

In her testimony at the hearing, the claimant denied ever

doing both jobs on the same day.  However, that testimony differs

from the deposition testimony of Jill Finn who was the vice-
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president of operations for dispatch at Safe Ride.  The following

is an excerpt from the deposition of Jill Finn:

“Q. All right.  Did she work for anyone else
while she was working for Safe Ride?

A. Yes.  She told me that she did work in the
evenings, but she had to open up a place at
four o’clock, and she said it was the V.F.W.
in Evening Shade, and sometimes it conflicted
with the hours we had her working.

Q. All right, when she said she worked at the
V.F.W., what was her job there?

A. She said she was to open up.  She was the
main bartender.

Q. And do you know how many hours a day she
worked for the V.F.W.?

A. No, I don’t.

Q. Okay.  When did her work day for Safe Ride
end?

A. It varied.  Sometimes it would be 4:30 in
the evening.  It could possibly even be 5:00,
or it might have been around 2:00.  It just
varied on where she was taking people to the
doctor.  It was such a rural area that
sometimes she had to go to Batesville or
Mountain Home, different places, and sometimes
she didn’t get back until 4:30.

Q. And when did her work day for V.F.W. begin?

A. She stated to me it started at 4:00, that
she had to open the doors at 4:00.

Q. And why did she leave her employment at
Safe Ride?

A. Because she said it conflicted with her
time that she was working her other job.”

I give more credibility to the unbiased testimony of Ms. Finn

than that of the claimant regarding her work history during the

time the claimant was employed by Safe Ride.  I believe that not
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only was the claimant working two jobs during the period of the

employment with Safe Ride, she was also doing so on a daily basis.

The claimant also worked as a cashier at two different businesses

in 2009 although the employment seems to have been short lived.

The claimant has a GED and was employed as a correctional

officer she was required to go through an academy to qualify for

such a job.  She seems to be very personable and could meet the

public well.  There is some dispute regarding the level of her

computer skills; however, at one time she admits to being able to

type sixty words per minute.

More importantly, the claimant has demonstrated her ability to

work.  It is certain that she could find some form of meaningful

employment given her young age, personality, post surgery

demonstrated work history, and at worse sedentary and best medium

level physical work restrictions.

The claimant is not permanently and totally disabled, but her

ability to earn wages has been affected.  Her work history is that

of skilled and manual labor.  She has been required throughout her

work history to do some type of manual labor inside her job duties.

She can no longer perform manual labor tasks at the same level that

she once could.

The claimant does have a GED and has gone through a

correctional officers academy.  She also has the skills and ability

to tend a bar and operate a computer and cash register.  At the

time of this hearing the claimant was thirty-six years of age.  As

to her willingness to work, the claimant was paired with a
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certified vocational counselor in an attempt to help her find

employment.  That vocational counselor was Edie Nichols who

testified at the hearing.  From the testimony of Ms. Nichols it is

clear that the claimant did not fully participate in efforts to

find gainful employment.  It seems that she would not return

telephone calls from Ms. Nichols and that she changed addresses

without notifying Ms. Nichols.  At this time, the claimant has also

applied for and been accepted for social security disability and is

currently receiving payments.  While I currently do not believe

that the claimant’s willingness to work is at the level it should

be, the claimant has also demonstrated the ability to work more

than one job as shown through the period of time she was employed

by Safe Ride and the V.F.W.

The claimant’s pool of available jobs is certainly much

smaller due to her compensable injury and its effects.  The

claimant can no longer perform the manual labor aspects of a job as

well as she was once able to perform them.

After consideration of all the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been substantially reduced by the

physical limitations caused by the claimant’s admittedly

compensable injury.  In my opinion, this loss of wage earning

capacity would entitle the claimant to an amount of wage loss that

would be equal to a whole body impairment rating of 23 percent.

This amount is over and above any consideration of anatomical

impairment.
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From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 17, 2010, and contained in a

pre-hearing order filed June 17, 2010, are hereby accepted as fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she is permanently and totally disabled.

3. The claimant has proven that she has suffered a loss in

wage earning capacity as a result of her compensable injury in an

amount equal to 23 percent impairment to the body as a whole.

4. The issue of the determination of the date of entitlement

to permanent total disability benefits if the claimant is found to

be permanently and totally disabled is moot.

5. The claimant’s attorney is entitled to an attorney’s fee in

an amount commiserate with the benefits given herein and the

Arkansas Workers’ Compensation Act.

ORDER

The claimant has met her burden and shall receive wage loss

from Respondents No. 1 in the amount of 23 percent to the body as

a whole.
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Respondents No. 1 shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


