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Claimant, pro se, not appearing.

Respondents represented by Mr. Michael C. Stiles, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on Respondents’ motion to

dismiss.  A hearing on the motion was conducted on January 26, 2010, in Little

Rock, Arkansas.  Claimant, pro se, failed to appear.  Respondents were represented

at the hearing by Mr. Michael C. Stiles, Attorney at Law, of Little Rock, Arkansas.

No exhibits were offered at the hearing.  Without objection from Respondents, the

entire Commission file on the instant claim has been incorporated by reference, and

this details the history of this matter.

Claimant, through her then-counsel, filed a Form AR-C on August 5, 2008.

Therein, she alleged that she injured her back on November 8, 2007 when a ladder

that she was using collapsed, and that she was seeking additional benefits.
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Accompanying the form was a letter from counsel, specifying that she was not

requesting a hearing at that time.  Respondents filed a response on August 11,

2008, contending that they accepted her back injury as compensable and paid

medical and temporary total disability benefits.  They asserted that she had been

released with a zero percent (0%) impairment rating, and that no further benefits

were owed.  Respondents responded to Claimant’s requests for admission on

August 11, 2008.

The record reflects that no further action took place on the claim until March

16, 2009, when Respondents filed the instant motion to dismiss pursuant to AWCC

R. 099.13 and Ark. Code Ann. § 11-9-702(d) (Supp. 2007), along with a brief in

support thereof.  Therein, Respondents alleged that Claimant had failed to pursue

the claim and had not requested a hearing within the past six months.  On March 19,

2009, I sent Claimant’s then-counsel a letter via certified mail, informing him that he

had ten days to respond to the motion.  On March 24, 2009, counsel sent a letter to

the Commission, “request[ing] a hearing on the issues of entitlement to additional

benefits and entitlement to reasonable and necessary medical treatment.”

The file was assigned to me on March 18, 2009, and prehearing

questionnaires were issued to the parties on March 26, 2009.  Claimant filed her

response on April 17, 2009, while Respondents did so on April 28, 2009.  During the

prehearing telephone conference on June 8, 2009, it was agreed that another

conference would be scheduled for September 14, 2009.  The purpose of this was

to enable Claimant’s counsel to locate his client.  During the September 14
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conference, counsel stated that while he had successfully located Claimant in

Tennessee, she had not responded to his inquiries.  He informed the Commission

that he would be withdrawing from representation of her.  Counsel filed the motion

on October 5, 2009, documenting his unsuccessful efforts to contact Claimant.

Respondents on October 6, 2009 informed the Commission that they had no

objection to the motion.  On October 21, 2009, the Full Commission granted

counsel’s motion.

On December 14, 2009, Respondents again filed a motion to dismiss and

brief in support, asserting the same grounds for relief as before.  I sent Claimant a

certified letter at both the Mountain Home address she originally provided the

Commission and the Nashville, Tennessee address that her former counsel

discovered.  In the letter, I informed her that he had 15 days to respond to the motion

and object to dismissal.  The letter also stated that if she did not respond within that

time frame, I would interpret her silence as a waiver of her right to a hearing on the

motion and as a lack of objection to a dismissal of the claim without prejudice.  Both

of the certified letters were returned to the Commission.  The letter with the Nashville

address reflects that Claimant’s forwarding order expired, while the Mountain Home

letter was unclaimed.  I again sent a certified letter to Claimant (and Respondents)

at both addresses on December 30, 2009, setting the hearing on the motion to

dismiss for January 26, 2010 at 10:30 a.m. in Hearing Room B of the Commission

in Little Rock.  However, the letters to Claimant were returned as before.
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At the hearing, Claimant failed to appear; but Respondents appeared through

counsel and argued for dismissal of the claim under AWCC R. 099.13.  They

dropped their argument that was grounded in Ark. Code Ann. § 11-9-702(a)(4)

(Supp. 2007).  Respondents asserted that Claimant had failed to respond to

interrogatories and to provide a signed medical authorization.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The parties were provided reasonable notice of the motion to dismiss

and of the hearing thereon under AWCC R. 099.13.

3. Respondents have proven by a preponderance of the evidence that

Claimant has failed to prosecute her claim.

4. Dismissal of this claim without prejudice is warranted under AWCC R.

099.13.

5. This claim is hereby dismissed without prejudice.

III.  DISCUSSION

Arkansas Code Annotated § 11-9-702(d) (Supp. 2007) provides as follows:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
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necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

In addition, AWCC R. 099.13 reads in pertinent part:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  Again, Respondents dropped their § 11-9-702(a)(4) argument, so it will not

be considered.

Under Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002), Respondents must

prove their entitlement to the relief requested in their motions by a preponderance

of the evidence.  The term “preponderance of the evidence” does not mean

preponderance in amount, but implies an overbalancing in weight.  Metropolitan Nat’l

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

As shown by the evidence recounted above, the parties were given

reasonable notice of the motion to dismiss and of the January 26, 2010 hearing

thereon.  Claimant filed the instant claim on August 5, 2008.  Arguably, the last

action she took in support of the claim was her March 24, 2009 hearing request,

made through then-counsel.  She has failed since that time to respond to multiple

communications or even to keep the Commission informed of her whereabouts.

Respondents have thus proven by a preponderance of the evidence that dismissal

of the claim pursuant to Rule 13 is justified.
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That leaves the question of whether the dismissal should be with or without

prejudice.  In White v. American Fuel Cell & Coated Fabrics, 2008 AWCC 39, Claim

No. F209049 (Full Commission Opinion filed April 1, 2008), the Full Commission

wrote:

The Commission and the courts have expressed a preference for
dismissals without prejudice, although the Commission has inherent
authority to dismiss appropriate cases with prejudice.  Johnson v.
Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996); Paskell v. S
& C Operating, Full Commission Opinion filed July 28, 1999
(E702685); Huchinson v. North Arkansas Foundry, Full Commission
Opinion filed October 23, 1999 (D902143); Professional Adjustment
Bureau v. Strong, 275 Ark. 249, 629 S.W.2d 284 (1982).

The authority to dismiss with prejudice includes claims dismissed under Rule 13.

Johnson, 55 Ark. App. 83, 929 S.W.2d 730.  In light of the foregoing, the dismissal

of this claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


