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Russellville, Pope County, Arkansas.

Claimant represented by Ms. Laura J. McKinnon, Attorney at Law, Russellville, Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little Rock,
Arkansas.

STATEMENT OF THE CASE

On May 13, 2010, the above-captioned claim was heard in Russellville, Arkansas.

A prehearing conference took place on December 28, 2009.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulation, issue, and respective

contentions are properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulation set forth in Commission Exhibit

1.  It is the following, which I accept:

1. The Full Commission’s Opinion and Order of April 17, 2003, affirming the

Administrative Law Judge’s Opinion of July 25, 2002, is now final and res

judicata.
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Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

It reads:

1. Whether certain medical expenses claimed by the Medicare Secondary

Payer Recovery Contractor (hereinafter “MSPRC”) as Medicare payments

in a workers’ compensation claim subject to subrogation are reasonable,

necessary, and work-related medical expenses under the Arkansas Workers’

Compensation Act.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained a compensable right shoulder injury

arising out of and in the course of employment with the respondent on

June 6, 2000.  The claimant had several consolidated claims which were the

subject of the ALJ/FC Opinions and which can be summarized as a claim for

an injury with a date of injury of February 12, 2000 (compensable back

strain, non-compensable right shoulder), F012618; a claim for a right

shoulder injury, date of injury June 6, 2000 (compensable) F007026; and a

slip-and- fall parking lot incident on December 26, 2000 (non-compensable).

2. The claimant petitions the court to resolve whether certain charges claimed

by Medicare for a left arm staph infection hospitalization of June 20-28, 2006
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are part of her workers’ compensation claims involving a compensable June

6, 2000 right shoulder injury which occurred six years earlier to the opposing

upper extremity.

Respondents:

1. Respondents contend that the claimant in this matter suffered a

compensable back strain on February 12, 2000, a compensable right

shoulder injury on June 6, 2000, and a non-compensable slip and fall on

December 26, 2000.

2. Six years after the claimant’s compensable and non-compensable injuries,

she suffered and was treated for a staph infection from June 20 - June 28,

2006.  Medicare wrongfully placed this medical treatment as being related

to the claimant’s workers’ compensation claims and refuses to remove the

medical bills from subrogation in order to allow the parties herein to amicably

resolve this case.

3. No medical supports Medicare’s position nor has any physician rendered an

opinion that the claimant’s staph infection was a result of her injuries in

2000.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulation set forth above is reasonable and is hereby accepted.

3. It has been proven by a preponderance of the evidence that the charges set

forth in Claimant’s Exhibit 3–save those concerning Dr. Bruce Safman–are

not causally related to her compensable right shoulder injury.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, an abstract of her

medical records exhibit, consisting of 10 numbered pages; Claimant’s Exhibit 2, a

compilation of her medical records, consisting of three index pages and 57 numbered

pages thereafter; Claimant’s Exhibit 3, a letter dated November 13, 2009 to Claimant’s

counsel from MSPRC plus attachments, consisting of one index page and four pages

thereafter; and Respondents’ Exhibit 1, another compilation of Claimant’s medical records,

consisting of four index pages and 96 numbered pages thereafter.

In addition, I have blue-backed to the record the July 25, 2002 Opinion by

Administrative Law Judge C. Michael White, the April 17, 2003 Opinion by the Full
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Commission affirming White’s decision, and the Form AR-C in Claim No. F107491 (a claim

addressed in the above decisions but not included in the instant proceeding).
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Testimony-Hearing

Jannette Nicholson.  Claimant testified that she injured her right shoulder in 2000.

Dr. Thomas Roberts treated her shoulder and performed surgery on September 12, 2000.

He released her from treatment in 2001.  After the release, according to Claimant, her

shoulder was fine and has remained so to the present.

Claimant stated that she was involved in a four-wheeler accident in 2005 that

resulted in a fracture of her left arm.  This accident had nothing to do with her employment;

she never returned to Respondent Ozark Health after December 2000.  For this injury, she

first treated with Dr. Robert McCarron.  However, she was not satisfied with him, and

Claimant again came under the treatment of Dr. Roberts.  He performed surgery and

installed hardware in her arm–first pins and then a plate.

However, the surgeries did not turn out well; her body rejected the plate, and she

developed a staph infection.  Claimant’s testimony was that she suffered a high fever, and

there was a belief that she would not survive.  She was hospitalized for eight days and

placed in isolation.  Claimant underwent three surgeries to address the infection.

However, her testimony was that she was not having any problems with her right arm or

shoulder during this period, and that Roberts did not treat these particular areas at that

time.

At one point during her treatment with Dr. McCarron, he referred her to Dr. Bruce

Safman to address what McCarron thought was nerve damage.  Asked whether Safman’s

treatment had anything to do with her right shoulder, Claimant responded, “Not really.”
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Notwithstanding this qualified statement, she later testified that she reviewed Claimant’s

Exhibit 3, and that none of the services listed therein have anything to do with her 2000

work-related shoulder injury.  She stated that she stopped taking medication for that injury

in 2001.

Medical Exhibits

The medical records of Claimant that were introduced at the hearing, and are

contained in Claimant’s Exhibit 2 and/or Respondents’ Exhibit 1, deal with the treatment

she received for her cervical and lumbar spine, along with her right arm, hand and

shoulder, from April 2000 through August 2001.  Claimant’s Exhibit 2 shows that she

injured her left arm and shoulder on April 3, 2005 while riding a four-wheeler.  She was

found to have a fracture of the left proximal humerus.  All of the records from that point

forward in evidence deal with her treatment for that injury, and complications she suffered

in connection therewith.  Claimant underwent surgery to install pins in the arm, and those

were later removed.  Dr. McCarron on November 6, 2005 wrote a letter to Claimant’s

attorney that reads in pertinent part:

She has a diagnosis of a proximal humeral neck fracture with inferior
subluxation that did not improve as expected.  Nerve conduction velocity
testing revealed that she also had an incomplete brachial pleus injury.  She
has been referred to a neurologist.  I do not have any record that this is a
Workman’s Comp [sic] injury.

Claimant went to Dr. Roberts on December 19, 2005.  He recommended surgery,

and on February 14, 2006 performed an open reduction internal fixation of the left proximal

humerus with allograft bone grafting, release of adhesions.  She was later found to have

staph aureus in the incision, and this was treated with antibiotics.  Claimant appeared to
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be progressing, but on June 20, 2006 presented to Roberts with fever and pain in the left

arm and shoulder.  She was admitted to Conway Regional Hospital and underwent

irrigation and debridement of the area on June 21, 23 and 25, 2006.  The hardware in her

arm was exchanged as well.  Claimant was diagnosed as having infectious arthritis of the

left shoulder and proximal humerus.  The records reflect that until October 22, 2007, she

continued to have follow-up treatment for this problem.

Claimant sought treatment for her left elbow on December 5, 2007, following a fall

on November 20, 2007.  On January 7, 2009, she presented to Dr. Roberts with bilateral

hand numbness and tingling.  Her EMG and nerve conduction studies were normal.  She

presented to Dr. Tod Ghormley on October 5, 2009 with a fractured patella that she

reported occurred on September 30, 2009.

On December 30, 2009, Dr. Roberts wrote a note that reads:

Per your request our medical records show that Jannette Nicholson was
treated in 2006 for her left shoulder.  She underwent multiple surgeries to
treat an infection after the initial surgery for her left proximal humerus
fracture.  This condition was not in relation to her injury she sustained to her
right shoulder in June 2000.

Nonmedical Exhibits

Claimant’s Exhibit 3.  This is a November 13, 2009 letter from MSPRC to Claimant’s

counsel, stating that “[c]onditional Medicare payments have been made related to

[Claimant’s] workers’ compensation claim.  Attached to the letter is a listing of medical

providers and service dates, along with the charges made and payments made therefor.
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1Per the Form AR-C (which has been blue-backed) for this claim, this dealt with
an alleged fall on a sidewalk on December 26, 2000 that injured Claimant’s cervical
spine, back and hips.  Judge White did not find that these injuries were compensable. 
See infra.

ADJUDICATION

Introduction

An assessment of the issue of the charges cited by MSPRC first requires a

recounting of the procedural history of the three claims before me.  A hearing on these

claims, along with Claim No. F107491,1 took place on April 26, 2002 before Administrative

Law Judge C. Michael White.  On July 25, 2002, Judge White issued an opinion that

contains the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim [sic].

2. The stipulations agreed to by the parties and set forth above
are hereby accepted as fact.  [These stipulations read:]

a. The employee-employer-carrier relationship existed on
February 12, 2000, April 18, 2000, and December 26,
2000.

b. The claimant sustained a compensable back injury on
February 12, 2000.

c. The claimant was earning an average weekly wage of
$308, which entitles her to a total disability
compensation rate of $205, and a partial disability
compensation rate of $154.

3. The claimant failed to prove by a preponderance of the
evidence that she sustained an injury that arose out of and in
the course of her employment on February 12, 2000.
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2Judge White’s decision on Claim No. F007026 was not appealed.

4. The claimant failed to prove by a preponderance of the
evidence the elements necessary to prove that she sustained
a compensable injury to her shoulder on February 12, 2000.

5. The claimant proved by a preponderance of the evidence the
elements necessary to establish a compensable injury to her
right shoulder on June 6, 2000, under the Arkansas Workers’
Compensation Law.

6. The claimant was not performing any employment duties at the
time of the December 26, 2000, incident.

7. Ark. Code Annotated section 11-9-102(4)(A) (Supp. 2001) bars
an award of compensation for the December 26, 2000,
incident.

8. The respondents controverted these claims in their entirety.

The Full Commission affirmed this opinion in Nicholson v. Ozark Health, 2003 AWCC 75,

Claim Nos. F012618, F012619 & F1074912 (Full Commission Opinion filed April 17, 2003).

No appeal was taken to the Arkansas Court of Appeals.  The decisions of Judge White and

the Full Commission are binding on this proceeding under the Law of the Case Doctrine

and are res judicata.  See Thurman v. Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d

418 (1994).

Charges at Issue

Claimant contends that the Commission should resolve whether certain charges

claimed by MSPRC for a left arm staph infection for which she was hospitalized on June

20-28, 2006 are part of her workers’ compensation claim involving a compensable right
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shoulder injury she sustained on June 6, 2000.  Respondents, in turn, contend that the

infection is not related in any way to any of her compensable injuries.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Per Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2009), the party charged with proving

an issue must do so by a preponderance of the evidence.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___

S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The determination of a witness’ credibility and how much weight to accord to that person’s

testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App.
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309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe the

testimony of the claimant or any other witness, but may accept and translate into findings

of fact only those portions of the testimony that it deems worthy of belief.  Id.  While she

was the sole witness at the hearing, a claimant’s testimony is never considered

uncontroverted.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

The parties have focused on Claimant’s treatment in the hospital for a staph

infection in June 2006.  But a review of the charges at issue in Claimant’s Exhibit 3 reveals

that they pertain to multiple providers and concern dates of service in 2005, 2006 and

2007.  Neither Claimant nor Respondents have included the records related to many of

these charges, so I am unable to review them first-hand to determine what relation, if any,

they have to Claimant’s compensable right shoulder injury.  But I note that the medical

records in evidence reflect that Claimant was not assigned an impairment rating for her

shoulder and was not given any permanent lifting restrictions.  No treatment for her

shoulder is reflected in the evidence as taking place after July 19, 2001.  Moreover, I credit

her testimony that the services reflected in Claimant’s Exhibit 3 (save for Dr. Safman’s

charges–see infra) had nothing to do with that shoulder.  The treatment of her hands,

patella and left elbow certainly do not appear to have any causal connection to her

compensable injury.  Dr. Roberts corroborated her testimony with respect to the staph

infection, stating that it was not related to her shoulder.  The Commission is authorized to

accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878
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(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit

Roberts’ opinion on this point.  The 2005 four-wheeler accident, and its aftermath, bore no

relation to Claimant’s 2000 shoulder injury.

With respect to Safman’s treatment (five of the charges in Claimant’s Exhibit 3

concern him), Claimant testified that Dr. McCarron referred her to Safman to address what

McCarron believed was nerve damage.  When asked whether Safman’s treatment had

anything at all to do with her right shoulder, Claimant gave a less than definite answer:

“Not really.”  I thus cannot find that these charges are not causally connected to her

compensable injury–especially considering that the parties did not put Dr. Safman’s

records into evidence.  To hold otherwise would entail my engaging in speculation and

conjecture.  But speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Therefore, I find that it has been proven that the charges set forth in Claimant’s

Exhibit 3, except for those by Dr. Safman, are not related to the treatment of her June 6,

2000 compensable right shoulder injury.

CONCLUSION

Judgment is hereby entered in accordance with the findings of fact and conclusions

of law set forth above.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


