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STATEMENT OF THE CASE

On January 13, 2010, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 2, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an additional stipulation reached at the hearing, and an amendment of the seventh

(7th), they are the following 11, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about February 15, 2008,

and at all relevant times.

3. Claimant sustained a compensable injury to her lower back on or about

February 15, 2008.

4. Respondents filed Commission Form AR-2 on April 24, 2008, controverting

the claim in its entirety.

5. After Claimant retained an attorney, Respondents ultimately accepted the

compensability of the claim.

6. Respondents have paid benefits, including reasonably necessary medical

treatment and temporary disability benefits.

7. Surgery has been performed on Claimant by Dr. Wayne Bruffett.

8. Respondents are currently controverting the claimant’s entitlement to any

additionally reasonably necessary medical treatment.

9. Respondents have controverted the claimant’s entitlement to any permanent

disability benefits in excess of the ten percent (10%) permanent impairment

rating previously accepted.

10. The Commission authorized Claimant to change physicians to Dr. Kevin

Collins.

11. Claimant’s average weekly wage entitled her to compensation rates of

$218.00 and $164.00.
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Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant elected to reserve the issue concerning her entitlement to wage loss disability

benefits following her testimony that she wished to accept Respondents’ offer of vocational

assistance.  This left the following issues:

1. Whether Claimant is entitled to reasonably necessary medical treatment.

2. Whether Claimant is entitled to an attorney’s fee on all indemnity benefits

previously paid.

3. Whether Claimant is entitled to a controverted attorney’s fee with respect to

her request for additional indemnity benefits.

All other issues were reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. The claimant sustained a compensable injury on or about February 15,

2008.  She continues to suffer from significant problems related to her

compensable injury, and she is in desperate need of additional medical

treatment.  However, the respondents have refused to authorize any

additional medical treatment, specifically the medical treatment

recommended by her current authorized treating physician.

2. The claimant has sustained a significant impairment to her earning capacity

in excess of the 10% permanent physical impairment established by the
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medical records.  Consequently, she is entitled to additional permanent

disability benefits.

3. The respondents initially controverted this claim in its entirety and did not

accept the claim as compensable until the claimant retained an attorney and

a hearing was requested.  Consequently, the claimant’s attorney is entitled

to an attorney’s fee on all indemnity benefits ever paid on this claim.

4. The respondents have controverted the claimant’s entitlement to any

additional permanent disability benefits and the claimant’s attorney is

entitled to a fee on any additional permanent disability benefits awarded.

5. All issues not specifically raised are reserved.

Respondents:

1. The claimant injured her back and had surgery and the claim was accepted.

2. She was released on November 12, 2008, with a 10% PPD rating that has

been paid. 

3. She is 31 years old and she is capable of returning to the same or similar

employment.

4. There is no wage loss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she is entitled

to additional medical treatment in the forms of pain, anti-inflammatory and

muscle relaxant medication prescribed by Dr. Kevin Collins.  Moreover, she

has proven her entitlement to return to Collins for an evaluation of her need

for additional treatment in light of the results of her latest MRI and the nerve

study.  However, she has failed to prove that any other additional treatment

is reasonable and necessary.

4. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee on the temporary total disability benefits that

have been paid to her.

5. Because Claimant has not sought additional indemnity benefits in this

proceeding, she has not proven by a preponderance of the evidence her

entitlement to a controverted attorney’s fee thereon.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and her spouse, Patrick Neal.
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In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 33 numbered pages thereafter; Claimant’s Exhibit 2, non-

medical documents related to this claim, consisting of ten numbered pages; and

Respondents’ Exhibit 1, a vocational case management report concerning Claimant dated

December 31, 2009, consisting of three pages.

Testimony

Honda Neal.  Claimant testified that she is 31 years old.  She sustained an injury

while working for Respondent Cal Maine Foods (hereinafter “Cal Maine”).  The facility in

question is an egg factory, and Claimant was a grader and packer there.  A grader checks

the eggs for cracks and blood spots; while a packer takes the cartons, places them in

boxes, and labels them.  According to Claimant, the following occurred on February 15,

2008:

We were switching people on the grader and something come [sic] down the
line and we had to hit the stop button.  So, I turned to hit the stop button and
my leg went between the gap in the machine and the thing you stand on and
I fell–one leg fell through it and my bottom and stuff hit on the platform.

Her testimony was that she experienced pain “[f]or a moment” at the time of the incident.

She reported this to “Ray,” a supervisor, and switched from grading to packing as

scheduled.  But she ended up going home early that day because the pain returned and

went down her leg.  Claimant continued coming to work, but finally sought treatment at

White County Medical Center on March 4, 2008.  At this point, according to Claimant, “[m]y

hip started hurting real bad and it was on fire and it was going down and I couldn’t hardly

move.”
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She asked Respondents to provide her treatment, but they refused.  She retained

counsel in March 2008.  Her attorney filed the instant claim.  Respondents denied the

claim.  However, they later permitted her to see Dr. Wayne Bruffett in June 2008 in order

for him to opine whether her physical problems were work-related.  During this interim, her

condition worsened.

Dr. Bruffett prescribed pain medication and administered an epidural steroid

injection.  The former helped “a little bit,” while the latter provided benefit for only two days.

Ultimately, on August 21, 2008, Dr. Bruffett performed surgery.  He released her with a ten

percent (10%) impairment rating, which Respondents accepted and paid, but with no

permanent restrictions.

Regardless, Claimant’s testimony was that the surgical procedure only helped her

for about two weeks.  Thereafter, the pain appeared in her back for the first time, and

returned to her leg.  With respect to her leg, the pain spans the length of it and reaches

her foot.  Asked to describe her current symptoms, she stated:  “A really bad pain in my

back.  My foot is numb and my knee is on fire.”  Due to her discomfort, she is largely

unable to play with her young son.

After Bruffett’s release, Claimant obtained a change of physician to Dr. Kevin

Collins.  He ordered an MRI.

Currently, Claimant still suffers from pain.  On “good” days, it is 3/10 to 4/10; on

“bad” days the range is 8/10 to 9/10.  She has not returned to work at Cal Maine because

she is unable to perform her job.  Her family has taken over many of the housekeeping

chores because she can only do the ones at waist level.  Claimant can only sit for 30 to
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45 minutes at a time; the pain “builds” and results in her needing to get up and move

around.  She has similar problems standing.  Bending is difficult as well.  The pain

interferes with her sleep, and causes her to cry at times.

Claimant has undergone a functional capacity evaluation.  She took issue with its

conclusion that she did not give a reliable effort.  According to her, the evaluation caused

her pain to increase to the point that she had trouble moving.  She has applied for Social

Security disability benefits, but was denied.  No appeal has been filed.

The testimony of Claimant was that she feels that she needs additional medical

treatment.  When asked why, she replied:  “Because I don’t think anybody should have to

be in pain all the time.”  Claimant stated that she feels that her attorney is entitled to a fee

on the benefits she has already received because she would not have received them had

he not gotten involved.

When questioned by Respondents, Claimant testified that Dr. Bruffett told her to

return to work at Cal Maine.  She stated that her jobs there did not require heavy lifting,

but entailed a lot of bending.  Claimant has not looked for a job because she feared that

it would “mess up” her back and her claim.  Her statement was, “I would like to go back to

work if I’m not in pain.”  She still drives a vehicle, cooks, shops and does the laundry.  But

Claimant no longer cleans the floors or engages in “major cleaning projects.”

In addition to the MRI, she has undergone other follow-up tests, including an EMG.

No additional surgery has been ordered as a result.  Notwithstanding the stipulation that

Respondents have paid for her treatment, she testified that some bills remain unpaid,

including one for an MRI.
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When questioned further by her attorney, Claimant stated that she has to have help

carrying some of her groceries.  She no longer cooks large meals, but sticks to ones that

can be prepared quickly.  The children in the house carry and fold the laundry.

Under questioning from me, Claimant testified that her pain at the hearing was 7/10

or 8/10.  She confirmed that the strain in her voice was due to the pain.

Patrick Neal.  Called by Claimant, Neal testified that Claimant and he have been

married for two years.  He has known her since prior to her work-related injury.  His

testimony was that he has observed her being in pain.  Claimant appears to struggle at

times, makes sounds of discomfort when moving, and has a strain in her voice.  He did not

witness these things prior to February 15, 2008.  She no longer moves freely, has difficulty

lifting things, and does not play with the children.  Claimant does not perform tasks that are

below waist level, such as cleaning floors.  Before her injury, she did these things.

Exhibits-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 reflect the following:

On March 4, 2008, Claimant presented to White County Medical Center with low

back pain extending into the left leg.  She stated that she fell three weeks before.  A

lumbar MRI showed a broad-based herniation at L4-5, protruding into the left neural

foramen and causing contact with the left L4 nerve rootlet and compressive effects as well

as foraminal narrowing.  Dr. J. Minor Gregory, the radiologist, wrote that this herniation

was degenerative in nature.
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Claimant saw Dr. Bruffett on June 11, 2008 and complained of left leg pain ranging

from severe to extremely severe, with some numbness as well.  She stated that standing,

walking and bending, among other activities, aggravates her symptoms.  Claimant reported

having a work-related accident on February 27, 2008.  Bruffett examined her, reviewed the

MRI report, and wrote:

I would say that the herniated disk noted at L4-5 [is] the cause of Ms. Neal’s
pain and this is a direct result of her work injury.  I’d recommend continued
nonsurgical treatment at this point because she’s essentially neurologically
intact.  I’ve asked that she obtain a selective nerve root block at L5 on the
left.  I think this is the most specific nonsurgical treatment that we pursue.
I’m going to give her a prescription for some Lortab 10 to help with her pain.
I’m going to release her to some very sedentary light duty in hopes that
something is available so that we can get her back in the work force to some
extent.

Claimant underwent a nerve root block.  But she returned to Dr. Bruffett on July 2,

2008 and reported that its effects lasted only a few days before the pain came back.  The

doctor wrote that the previous MRI was of poor quality, and that a better, up-to-date one

was needed.  He added that an epidural steroid injection or surgery may be necessary to

address the pain.  The second MRI, conducted on July 8, 2008, showed loss of normal

lumbar lordosis, along with a diffuse bulge at L4-5 and a superimposed broad-based left

paracentral/foraminal shallow disc protrusion.  Dr. Bruffett reviewed the MRI and stated

on July 18, 2008 the following:

She has a left paracentral disk herniation at L4-5.  This is not a huge disk
herniation by any means.  It does narrow the lateral recess and on the
sagittal images it looks like she has more of a punctuate bulge, which may
represent a small tear in the annulus.

Because other approaches, including therapy, had not succeeded, Dr. Bruffett

recommended surgical treatment, and Claimant agreed.  On August 21, 2008, he
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performed a microscopic partial discectomy on the left side of L4-5.  Claimant’s pre and

post-operative diagnoses were a herniated nucleus pulposus (“HNP”), L4-5, on the left.

 Claimant came back on September 8, 2008 and stated that her condition improved for

about three days, but the pain returned.  She admitted having a low threshold for pain.

A third MRI on October 8, 2008 showed evidence of granulation tissue involving the

left L5 nerve root, along with “apparent persistent left paracentral and left lateral disc

herniation.”  Dr. Bruffett, however, wrote that he saw only epidural fibrosis, and no

recurrent herniation.  He added, “[t]his looks pretty stable to me.”  He released Claimant

to light duty, with no lifting over ten pounds.  Bruffett also stated that he would prescribe

her Ultracet, but did not want her taking any more narcotic pain medication.  He also stated

that he was sending her to four to six weeks of physical therapy, and if that did not improve

her condition, a functional capacity evaluation (“FCE”) would be considered.

Claimant told Bruffett on November 12, 2009 that the therapy did not help.  The

FCE showed that she could perform at least light duty work, but reflected that she gave an

unreliable effort.  Because of the FCE findings, Dr. Bruffett did not give Claimant any

permanent restrictions.  He assigned her a ten percent (10%) whole-body impairment

rating, however.

On April 17, 2009, Claimant saw Dr. Kevin Collins pursuant to a change-of-

physician order.  She described her pain as severe and constant around the area of the

incision, with radiation to the left foot and some numbness in the left leg.  Collins wrote:

She is at risk as to whether or not she still has a disc, question of how early
post-op.  The last study was done in October and she was post-op two
months, apparently it takes six months to get completion.  At this point she
is over six months, so would be worthwhile to get a repeat MRI, probably to
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be compared by the same radiologist or we can get CT Myelogram given the
fact she had granulation tissue.  She may have scarring in her nerve that
warrants further evaluation.  She has not had any lasting relief from her
surgery at this point.

1. I will start her on low dose pain pill, probably Hydrocodone 7.5mg., 3
to 4 a day.

2. Anti-inflammatory and muscle relaxant.

3. I would like to repeat the MRI and have it compared with old one, or
consider CT Myelogram to rule out granulation tissue and ongoing
herniated disc, or we can also consider possibly second opinion by
an orthopedic spine surgeon to air [sic] on the side of caution.

4. I will hold off on aggressive therapy until we have further information
that we would not be making a bad situation worse.  If we were to do
therapy I would focus on her posture and get her out of that extension
with pelvic thrust, try to get her into a forward flexion abdominal bias
to take some of the pressure off the back.

5. She is at this point greater than six months, so sure pain is
associated with anxiety and depression consistent with more of a
chronic pain syndrome.  The patient is only 30 and has a life ahead
of her and would like to get her back into the work force in a
meaningful way and not have her overly medicated.  Talked to her
candidly about that.  I want her to be on something that will not cause
addiction, but right now, seems she has real reason for pain until it is
proven otherwise.

Nerve studies conducted on May 1, 2009 were normal.  The MRI conducted that day

showed stable postoperative granulation encasing the left L5 nerve root within the spinal

canal, resolution of postoperative seroma posterior to the left L4 lamina, and stable subtis

left paracentral disc protrusion at L4-5.  In addition, the MRI showed loss of normal lumbar

lordosis, but Dr. Rajesh Sethi, who prepared the report, this finding “may be secondary to

muscle spasm or positioning.”

Exhibits-Nonmedical
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Claimant’s Exhibit 2.  On March 14, 2008 Claimant’s counsel wrote the Commission

to enter an appearance in this case, and requested a hearing.  Accompanying the letter

was a Form AR-C.  Respondents’ counsel notified Claimant’s counsel on April 15, 2008

that the MRI report showed that Claimant’s injury was degenerative in nature, but that they

would “agree to an evaluation and surgical consultation with Dr. Wayne Bruffett to get his

opinion on causation and the need for surgery.”  On April 24, 2008, Respondents filed a

Form AR-2 in which they controverted the instant claim on the basis of “[n]o accident or

injury arising out of or in the course and scope of employment.”  Claimant’s counsel on

May 1, 2008 wrote the Commission again, asking that the file be returned to the

Commission’s general files pending the determination by Dr. Bruffett, which counsel stated

“[apparently] will determine whether or not the respondents continue to controvert the

claim.”

Respondents’ Exhibit 1.  This vocational case management report dated December

31, 2009 is relevant only to the reserved issue of Claimant’s entitlement to wage loss

disability benefits, and hence will not be discussed further.

ADJUDICATION

A. Whether Claimant is entitled to reasonable medical treatment.

Claimant contends that she “is in desperate need of additional medical treatment,”

but that Respondents have refused to authorize such treatment, “specifically the medical

treatment recommended by her current authorized treating physician.”  As noted above,

the parties have stipulated that Respondents are controverting all additional treatment.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The preponderance standard means

the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373,

___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).  What constitutes reasonable and necessary medical treatment is a question of

fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45

S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The treatment that Claimant is encompassed in Dr. Collins’ April 17, 2009, quoted

above.  He prescribed pain medication, specifically Hydrocodone.  I credit Claimant’s

testimony that she suffers from severe pain in her lower back that radiates into her left leg.

Her medical records, along with her husband’s testimony concerning his observations of

her, corroborate this.  The determination of a witness’ credibility and how much weight to

accord to that person’s testimony are solely up to the Commission.  White v. Gregg

Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort

through conflicting evidence and  determine the true facts.  Id.  In so doing, the
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Commission is not required to believe the testimony of the claimant or any other witness,

but may accept and translate into findings of fact only those portions of the testimony that

it deems worthy of belief.  Id.  I find that this pain is causally related to her compensable

injury of February 15, 2008, and that she has proven by a preponderance of the evidence

that the medication is reasonable and necessary.  “Medical treatments which are required

so as to stabilize or maintain an injured worker are the responsibility of the employer.”

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

I likewise find that Claimant has proven by a preponderance of the evidence her

entitlement to anti-inflammatories and muscle relaxants, and that her need for them is

causally related to her compensable back injury.  In so doing, I credit Collins’ finding that

they are needed.  The Commission is authorized to accept or reject a medical opinion and

is authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Her two most recent MRIs confirm that she is

suffering from a reversal of the lumbar lordosis.

Dr. Collins on April 17, 2009 also recommended a new MRI.  This took place.  He

stated that a CT Myelogram should be considered in the alternative, but I do not find this

to be reasonable and necessary because Claimant did undergo the MRI.

Moreover, Collins in his notes discusses possibilities for therapy.  But this is clearly

only speculation on his part, since he makes clear that he “will hold off on aggressive

therapy until we have further information that we would not be making a bad situation

worse.”  Unfortunately, I do not have the benefit of an opinion of the doctor after the
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completion of the MRI and the nerve studies concerning whether he believes the therapy

should take place.  For me to find therapy to be reasonable and necessary at this juncture

would require that I engage in speculation and conjecture–which I am not permitted to do.

Speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

Finally, Dr. Collins wrote that he could “also consider possibly second opinion by

an orthopedic spine surgeon to [err] on the side of caution.”  The quoted language makes

it clear that this is not a recommendation by him.  Again, I would have to resort to

impermissible speculation and conjecture to find this to be reasonable and necessary.

Claimant has proven her entitlement to return to Dr. Collins for evaluation of her

need for additional treatment in light of the nerve study and the recommended follow-up

MRI.

In sum, Claimant has proven her entitlement to pain, anti-inflammatory and muscle

relaxant medications at Respondents’ expense, along with a return visit to Dr. Collins, but

not her entitlement to any other treatment.

B. Whether Claimant is entitled to a controverted attorney’s fee on indemnity benefits

previously paid.

The stipulations reached by the parties, which I accept, that relate to this issue

read:

4. Respondents filed Commission Form AR-2 on April 24, 2008,
controverting the claim in its entirety.

5. After Claimant retained an attorney, Respondents ultimately accepted
the compensability of the claim.
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6. Respondents have paid benefits including reasonably necessary
medical treatment and temporary disability benefits.

Respondents controverted this claim, and concomitantly her entitlement to indemnity

benefits, until she retained an attorney.  The evidence before me shows that her counsel

was pursuing a hearing prior to Respondents’ agreement that she could see Dr. Bruffett.

Clearly, it was his June 11, 2008 opinion that her back injury was work-related that caused

Respondents ultimately to accept the claim and pay benefits.  Claimant’s testimony, which

I credit, was that she would not have received benefits under her claim had counsel not

gotten involved.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Even though Respondents ultimately paid these benefits without

a hearing, they are still responsible for a fee thereon because of their earlier

controversion.  See Wal-Mart Stores, Inc. v. Brown, 73 Ark. App. 174, 40 S.W.3d 835

(2001).  Claimant’s attorney is thus entitled to a controverted attorney’s fee on all

temporary total disability benefits that have been paid to Claimant, pursuant to Ark. Code

Ann. § 11-9-715 (Repl. 2002).

C. Whether Claimant is entitled to an attorney’s fee with respect to her respect for

additional indemnity benefits.

Wage loss disability benefits were the only additional indemnity benefits Claimant

sought in this proceeding.  However, as discussed above, she elected during the hearing

to reserve that issue.  For that reason, she has not proven by a preponderance of the

evidence that she is entitled to an attorney’s fee here.
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CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


