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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F712647

LORI NOWAK, EMPLOYEE CLAIMANT

DOLLAR TREE STORES, INC., EMPLOYER RESPONDENT NO. 1

INDEMNITY INSURANCE OF NORTH
AMERICA/SRS, CARRIER/TPA RESPONDENT NO. 1

GRAND DESIGNS, EMPLOYER RESPONDENT NO. 2

FARMERS INSURANCE EXCHANGE,
CARRIER/TPA RESPONDENT NO. 2
                                  

OPINION FILED APRIL 2, 2010  

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Searcy, White County, Arkansas.

The claimant was pro se.      

Respondents no. 1 were represented by The Honorable Michael
Ryburn, Attorney at Law, Little Rock, Arkansas.

Respondents no. 2 were represented by The Honorable Jason Lee, 
Attorney at Law, Little Rock, Arkansas.

                                           STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 8,

2010, in Searcy, Arkansas.  A prehearing telephone conference was

held in this matter on December 28, 2009.  A Prehearing Order was

entered on that same day.  This Prehearing Order set forth the

stipulations offered by the parties, their contentions, and the

issues to be litigated.

     The parties submitted stipulations either pursuant to the



2

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.   The Arkansas Workers’ Compensation Commission has       
          jurisdiction of the within claim.

2. The employee-employer-carrier relationship existed
(with respondent no.1) at all relevant times, including
November 11, 2007.

3. The claimant sustained a compensable back injury on
said date.

4. The claimant’s temporary total disability rate is
$426.00, and $347.00 for permanent partial disability. 

5.   The claimant had previously worked for employer-        
          respondent no. 2 on a part-time and/or seasonal basis   
          until September, 2008.

6.   The claimant was an employee of employer-respondent no. 
     2.    

7.   All other issues are reserved under the Act.

By agreement of the parties, the issues to be litigated at

the hearing were as follows:

1.  Additional medical treatment as recommended by Dr.      
    Chakales, namely, an MRI and EMG studies.

2.  Temporary total disability benefits from February 6, 
         2008, to a date yet to be determined. (At the time of the
         hearing, the claimant requested temporary total 
         disability beginning on September 19, 2008).  

3.  Whether claimant suffered an aggravation/new injury to  
    her back.

4.  Whether or not the claimant suffered a recurrence injury
    to her back.

5.  Whether the claimant is entitled to a 10% rating as     
    assessed by Dr. Chakales on November 10, 2009.

The claimant’s and respondents’ contentions are set out in
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their response to the Prehearing Questionnaire, and are hereby

incorporated by reference.   The claimant further contends that

she is entitled to a 10% impairment rating.  Respondents no. 2

further contend that the claimant is not entitled to a 10%

impairment rating, and that it is not causally connected to her

work injury.  Respondents no. 2 dispute the impairment rating. 

If this rating is granted, respondents no. 2 further contend that

it is related to the original injury.               

The documentary evidence submitted in this case consists of

the transcript of the March 8, 2010, hearing, and the exhibits

contained therein, along with those documents which have been

incorporated by reference. 

     The following witnesses testified at the hearing: the

claimant, Joseph Dalrymple, Gary Steven Taylor, and Rand

Retzloff. 

                           DISCUSSION

     The claimant, age forty, testified that she obtained her GED

in 1988 or 1999.  The claimant began working for Dollar Tree in

November of 2004.  She started out as a part-time cashier and

worked her way up to assistant manager and then store manager.

The claimant became a store manager for Dollar Tree Stores, in

December of 2006.     

      On November 11, 2007, she sustained an admittedly

compensable back injury while working for respondent no. 1.  At
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the time of her back injury, the claimant worked as a store

manager.  Specifically, the claimant testified:

Q.  Tell me a little bit about your job duties as store
manager.

A.  Job duties as store manager, I was required to do the
hiring and the firing.  I made schedules.  I did the
ordering.  I trained.  But the major part of my job was --
was with the freight, unloading trucks, used -- filling up
the shelves, setting displays, the mandatory displays that
they had for setting up stores, for holidays and such,
cleaning.

     She gave the following description of this incident.

A.   I was doing a mandatory window set with -- with
Christmas wrapping paper, and I lifted the box to set it on
top of another box, when I lost my grip on this box, I went
to try to catch it and I hurt myself.

Q.    What was in this box that you were lifting?

A.    About 50 rolls of wrapping paper.  

Q.    Approximately, how much did the box weigh?

A.    I'm going to say anywhere from 50 to 60 pounds.

     Following this incident, the claimant felt a wrenching,

stabbing pain in her lower back.  However, she was able to

complete her shift since it was almost time for the store to

close.  The claimant completed her closing procedures, but did

not perform anymore freight duties.    

     She admitted to having reporting this incident to her 

district store trainer, Bonny Evans. 

     The claimant received some initial treatment Dr. Krug, a

chiropractor.  After a few treatments, he recommended an MRI.   
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According to the claimant, she next saw Dr. Mason, who

recommended conservative treatment in the from of pain

management, who eventually referred her back to Dr. Krug.

    She testified that once workers’ comp got involved, they

instructed her not to return to Dr. Mason or Dr. Krug, and was

sent to Dr. Sprinkle.  According to the claimant, she first saw

Dr. Sprinkle January 15th.  At this time, did not recommend

surgery.  Instead, he prescribed Mobic and Flexeril for her

symptoms.  The claimant testified during this period of time, she

could hardly walk and was experiencing extreme pain her lower

back that was going both of her legs, and mainly into her left

heel and down into her knee on her right side.  She described the

pain as being a sharp, stabbing pain.        

    The claimant was sent to physical therapy treatment by Dr.

Sprinkle.  According to the claimant, she went for eight to

twelve treatments of physical therapy and the treatments were

discontinued because the traction treatment cause extreme pain.

     According to the claimant, she directed by the nurse case

manager to return to see Dr. Sprinkle, who released her to go

back to work on February 5th.

    The claimant denied that Dr. Sprinkle’s report of February

18, 2008 was incorrect, wherein he stated that her gait was

within normal limits.  According to the claimant, she has not

walked normal since she got hurt.             
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     After being released by Dr. Sprinkle to return to work, the

claimant went to work for Grand Designs on February 6, 2008,

performing light duty work.  The claimant admitted that she was

continuing to experience the symptoms from her injury of November

11, 2007, when she went to work for Grand Designs.   She denied

that her symptoms from this injury ever stopped or subsided in

any way.

     The claimant testified:

Q.  Okay.  And what were your job duties with Grand Designs?

A.  They more or less created a job in the greenhouse,
watering plants, feeding them nutrients, trimming, you know,
we're talking about small plants, potting small plants,
anything that was -- that was heavy or that -- I was told
anything that I was afraid would hurt me, to ask one of the
guys or Rand himself to do, that I was not to do anything
that I thought might hurt me.

Q. While working for Grand Designs, was there any incident
wherein you injured your back working for them or felt that
you had an injury?

A. No, ma'am.  I hurt from the day I went back to them.  I
was not able to do the job.  I tried really hard.

Q. And so there was no incident at any time with Grand
Designs wherein you sustained another injury possibly to
your back?

A. No, ma'am.
 
     According to the claimant, she continued to work on light

duty at Grand Designs until Dr. Chakales directed her to stop

working, which occurred around September 18th or 19th of 2008. 

The claimant testified that she requested a change of 
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physician to treat with Dr. Chakales when she left Dr. Sprinkle’s

office on the day that he released her to return to work. 

According to the claimant, she was shocked that they(Dr.

Sprinkle) sent her back to work in that condition and without

listening to her at all, so her change of physician letter went

out on July 31, 2008.   

     With respect to the claimant’s symptoms that prevent her

from working, she testified:

A. Pain.  Pain.  I can't lift anything.  I can't even pull
a gallon of milk out of the refrigerator if I'm not standing
exactly right.  If it's a full gallon, it hurts if I'm not
standing exactly right.

Q. As of September 19th of 2008, what has an average day
been like for you?

A. I wake up in the morning with pain, if I get any sleep
at all.  Since Dr. Chakalas has helped me with pain
medication, I have been sleeping better, but not like I used
to.  I might sleep a good four hours before I try to roll
over and it hurts me and I wake up.

Q. Are there any of your previous jobs that you can
perform or you had the ability to perform starting with
September 9th, 2008, your prior work, have you been able to
perform any of those job duties since September 19th, 2008?

A. No, ma'am.

Q. Why?

A. Because of pain.  I'm not able -- I'm not -- if you
can't lift something that weighs more than 15 pounds without
hurting yourself.

Q. So that has been your condition up through today's
date?

A. Yes, ma'am.
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     On cross examination by respondents no. 1, the claimant

admitted to undergoing an MRI of the back in November of 2007.

The claimant testified that from her understanding of what she

has been told by Dr. Chakales, this MRI showed a bulging disc. 

She agreed that Dr. Sprinkle was of the opinion that she did not

have a surgical condition.  The claimant also agreed that Dr.

Chakales’ report of September 10, 2008 is not perfectly accurate

wherein he stated Dr. Mason told her she had a surgical

condition.                                 

     The claimant agreed that Dr. Krug, a chiropractor, referred

her to Dr. Mason, who is a neurosurgeon.  She admitted to being

sent to Dr. Sprinkle by the carrier.   

     With respect to the MRI that the carrier had agreed to pay

for, the claimant gave the following testimony:

Q. Why would you cancel an MRI that the insurance company
was going to pay for that would be probably dispositive of
your case?

A. Well, to be honest with you, when my attorney quit, I
was shook up and didn't know where I stood.  I -- I was at a
loss under -- while I was in Dr. Mason's office, I was
informed that, oh, you're making a good decision to change
doctors to Dr. Mason.  Well, I never, never agreed to change
doctors and that's -- that's what threw me for a loop, and
it worried me because I didn't want to change doctors again. 
I had a doctor.  I have a doctor who knows what's wrong with
me and says he can take me out of pain.  Why would I want to
change doctors?  

Q. Perhaps so he could find what was wrong with you?

A. Then, why couldn't the insurance company approve for me
to get an MRI with my doctor instead of a doctor that wasn't
mine?  Like I said, at the time, I was confused because my
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attorney had just quit on me and I didn't know where I
stood.  All I know is that there was a good chance I was
going to end up getting slapped with a big old bill for an
MRI.  I really did not understand how that worked.

Q. But you understand the insurance company had sent you
to Mason and had agreed for an MRI and then he says you
didn't show up for the MRI scan.

A. Well, yeah, and, you know, that's another thing I have
to question about because, see, I want to know why this
nurse Shy (phonetic) Cox would try to put me in such a
negative light as a no-show, no-call, when I have phone
records right here to prove to you I not only called and
canceled that MRI but when they called me back again, I told
them -- and that's when I told her on the phone, I am not
changing doctors.  My doctor is Dr. Chakalas.  If I am to do
any further testing, I want to go through my doctor who's
going to be the one that performs any surgery or who is
going to take care of me and fix me.  He says he can take me
out of pain.  Dr. Sprinkle said he didn't find nothing
wrong.  Dr. Mason said he couldn't -- he said that he would
recommend another MRI.

Q. And that was to find out if there was anything wrong or
to compare to the first MRI; is that -- I'm assuming that's
what your understanding of it was.

A. I'll be honest with you.  I thought it was because they
wanted me to change doctors and I wasn't about to.  I wasn't
doing that.  I'd been bounced around.  I'd been doing this
for a year and a half.  I'm the one that's in pain.  I have
a doctor who says he can take me out of pain.  Why would I
want to change to a another doctor?  I don't --

   
     According to the claimant, she last saw Dr. Chakales in

January of this year.  She testified that she is paying for this

treatment out of her pocket.  The claimant further testified that

once Dollar Tree fired her, she lost her insurance and did not

have it to pay for this testing/MRI.

     The claimant admitted that she drives and does minimal

housework.  According to the claimant, sweeping puts her in
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agony.  The claimant testified that putting weight on her left

leg and she has trouble lifting anything heavier than ten to

fifteen pounds.  She is unable to twist, play with her kids, run

or jump.    

     Upon cross examination by respondents no. 2, the claimant

agreed that she began working for Grand Designs around February

5th through the 8th of 2008.  She further agreed that when she

started working for Grand Designs, she was still symptomatic from

the injury she sustained at Dollar Tree in November of 2007.      

     She testified:

Q. When you started with Grand Design, I assume you spoke
with either Beth or Rand or both of them; is that right?

A. Yes, sir.

Q. What did you tell them in terms of what was wrong with
you and your back condition, that you related back to that
November 2007 injury?

A. I told them I was still hurt.  I was still hurting but
that I needed a job.

     The claimant denied that she had an any other instance where

she felt she had something new, something different going on

where she injured her back.  She denied any injury while working

with Grand Designs.

     Upon further examination by the Commission, the claimant

denied any prior problems with her back, except occasional achy

muscles, and rare backache from unloading trucks for Dollar Tree. 

     She denied having sought any prior medical treatment for her
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back or ever having undergone an MRI prior to November 2007.  Nor

had she ever seen a doctor for complaints of the back. 

     Although the claimant admitted to being involved in a motor

vehicle accident just three months prior to her work injury. 

However, she denied having injured her back during this incident. 

The claimant described this incident as a fender-bender that

resulted in a little bit of whiplash, nothing major, only a

headache.  The claimant denied having any physical therapy

treatment as a result of this accident.  Nor did she retain legal

counsel for this matter.     

     Joseph Dalrymple, the claimant’s son, also testified during

the hearing on behalf of the claimant.  He essentially testified

that the claimant has had difficulties performing simple

household tasks and unable to engage in any sports since her

November 11, 2007 work-related incident.

     The claimant’s husband, Gary Steven Taylor, testified on

behalf of the claimant.  Mr. Taylor testified that since her

injury, everything has slowed down, they cannot take the stairs

and have to help her do everything.

     On cross examination, Mr. Taylor admitted that he works at

Grand Designs as a foreman.  He testified that while working for

them, the claimant worked with the greenhouse and the plants. 

According to Mr. Taylor, the claimant was placed on light duty

work from the very beginning. 
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     Joyce Retzloff was called as a witness on behalf of

respondent no. 1.  Ms. Retzloff admitted that she and her husband

own Grand Designs, which is kind of a landscape business in

addition to a nursery as well.  She admitted that the claimant

previously worked for them.  However, upon her return to work for

them in February of 2008 and she left, she denied that the

claimant ever notified her that she had injured herself in any

form or fashion.

     A review of the medical evidence of record demonstrates that

on December 10, 2007, an MRI of the claimant’s lumbar spine was

performed with the following impression:

1.  L5-S1 disc desiccation with mild central disc protrusion
with no significant thecal sac or foraminal compromise.
2.  Bilateral facet hypertrophy at L4-5, ligamentum flavum
hypertrophy is also noted at the L5-S1 level.

     The claimant underwent evaluation with Dr. Zachary Mason on

January 4, 2008 due to low back pain.  He stated that an MRI 

brought by the claimant revealed degenerative disc disease and a

slight bulge at L5-S1.  Dr. Mason noted that the claimant had

been treated conservatively with chiropractic therapy with Dr.

Krug.  At that time, he noted that surgery was not indicated. 

Therefore, Dr. Mason recommended that she continue conservative

treatment with Dr. Krug, and to possibly consider pain management

evaluation and/or treatment with a right SI joint injection.

     Dr. Brent Sprinkle saw the claimant on January 15, 2008 for

an initial evaluation of low back pain, intermittent leg weakness
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since her November 11, 2007 injury.  Dr. Sprinkle noted that the

claimant’s pain was moderate to severe.  The claimant’s pain was

made worse with standing, squatting, stairs, sitting, and

sneezing, but improved with ice and resting.  His impression was

“lumbar degenerative disc disease pre-existing and lumbar

strain,” for which he recommended a medication regimen and

physical therapy treatment, and trigger point injections as

possible future treatment.  He also directed the claimant to

return to work with no pushing, pulling, or lifting over 20

pounds.

     On January 17, 2008, Physical Therapist, Sharon Vaughn, with

the Searcy Physical Therapy Clinic, wrote the following

concerning the referral of treatment for the claimant’s back

injury and related symptoms:

Reason For Referral: Low back pain

P.T. Assessment: Severe muscular restrictions and weakness
are contributing to pain.  Signs and symptoms are also
indicative of SI joint dysfunction.

P.T. Frequency: 2-3 x week(sic)/3-4 weeks

Treatment Plan: Treatment will consist of modalities as
needed to reduce pain, soft tissue management to the hip
flexors and piriformis region, core strengthening, and
lumbar stabilization to include anti-lordotic exercises.

I appreciate the opportunity to work with Ms. Nowak, and I
will keep you informed of her progress periodically.  If you
have any questions regarding the outlined plan of care,
please feel free to give me a call.  I have enclosed a
narrative with objective finding of the initial evaluation. 
Thank you for this referral.
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     Also, on that same date, Therapist Vaughn reported in

medical notes, the following:

Narrative:

Ms. Nowak is a 38 year old female who enters this office pr
your referral secondary to complaints of low back pain which
began November 10, 2007 after lifting a 50 pound box.  She
reports immediate onset of pain.  She reports primarily her
pain is with bending over activities and getting in and out
of her car.  I understand an MRI indicated a disc bulge in
the lumbar spine.

Objective:

Lumbar range of motion was restricted into forward bending
to the knees, extension decreased 50% and side bending
decreased 20% bilaterally.  Inspection of Ms. Nowak’s back
indicates an increased lumbar lordosis and an elevated right
iliac crest and PSIS.  A positive slump test was noted on
the right.  Deep tendon reflexes were within normal limits. 
Flexibility testing indicates moderate restrictions in both
hip flexors and the right hamstring.  Strength of the lower
extremities measured as follows: hip flexor, quadricep, and
hamstring on the right 3+/5, 4-/5 on the left.  Anterior
tibialis and extensor halligus longus measured 4/5
bilaterally.  These are all the test, measurements, and
observation performed at time of the initial evaluation.     
   

     Further review of the medical evidence of record shows that

the claimant underwent several sessions of physical therapy

treatment at the Searcy Physical Therapy Clinic. 

     The claimant returned to see Dr. Sprinkle on February 5,

2008.  At that time, he noted that the claimant continued with a

kind of “a focal central low back pain.”  Therefore, he performed

a trigger point injection using antiseptic technique.  Dr.

Sprinkle’s impression was “lumbar degenerative disc disease,

lumbar strain, and lumbar myofascial pain.”  He stated that the
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claimant was doing quite better and was of the opinion that the

trigger point would get things settled back down.  However, Dr.

Sprinkle noted that the claimant could possibly need one or two

more trigger point injections to keep the area under control. 

According to Dr. Sprinkle, the MRI showed degenerative changes,

but did not justify a permanent impairment.  He declared the

claimant to be at maximum medical improvement and stated he would

see her back on an as needed basis.  Dr. Sprinkle also released

the claimant to return work with restrictions of no pushing,

lifting over 35 pounds increasing by 10 pounds per week until

full duty.                      

     On February 18, 2008, the claimant was seen for a follow-up

visit with Dr. Sprinkle.  He noted that with the trigger point

injection, the claimant felt better for a few days, but by the

fourth or fifth day it seemed to have worn off.  According to Dr.

Sprinkle, the claimant had more right-sided low back pain, but

now it was more dead central.  As such, he was of the opinion

that the right-sided symptoms had improved.  Dr. Sprinkle’s

impression was: “1.  Lumbar degenerative disc disease.  2. 

Lumbar strain.  3.  Lumbar myofasical pain,” for which he did not

recommend an epidural for the claimant’s focal pain since the one

trigger point did not really help her.  Dr. Sprinkle again

declared the claimant to be at maximum medical improvement.  He

also returned the claimant to work per the last restrictions,
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which at that point would be essentially no restrictions.

However, Dr. Sprinkle advised the claimant not to do repetitive

lifting, bending or stooping due to her degenerative disc

disease.

     On September 10, 2008, the claimant underwent evaluation

with Dr. Harold Chakales.  He diagnosed the claimant with “lumbar

disc syndrome with radiculopathy, muscle spasms,” and

straightening of the lumbar lordosis.  Therefore, Dr. Chakales

gave the claimant a cortisone injection and she had immediate

relief of her back pain and spasm.  He recommended that the

claimant undergo an MRI, and an EMG of the back and legs.

     According to the medical evidence of record, the claimant

next saw Dr. Chakales on September 19, 2008.  At this time, Dr.

Chakales stated that the most significant finding was the MRI,

which showed desiccation of the lumbosacral disc and facetal

hypertrophy at L4-5.  He assessed the claimant with “lumbar disc

syndrome with disc dessication at L5-S1 with a central disc

protrusion and foraminal stenosis at L4-L5.  Dr. Chakales, wrote,

“Ms. Nowak needs to have an EMG of her back and both legs.  I

think she would be a candidate for a lumbar epidural injection.” 

At this time, Dr. Chakales gave the claimant some pain pills and

directed her to return to see him in three weeks.  He also took

the claimant off work for an undetermined amount of time, and

stated that she was temporarily totally disabled.  Dr. Chakales
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specifically stated the claimant the claimant was unable to

return to her previous employment doing heavy manual labor.  

     On October 2, 2008, the claimant saw Dr. Sprinkle,

complaining of primarily central low back pain.  He reported that

he had given her a trigger point injection at previous clinic

visit on February 5th that helped her right-sided low back pain. 

However, he noted that it became more centralizing. Dr.

Sprinkle’s impression was “lumbar degenerative disc disease.” 

His plan was as follows:

PLAN:
1.  I think that the current complaints that she has are
consistent with the natural history of the degenerative disc
disease which she had prior to her previous injury.  I think
that her continued work in the nursery as she does give a
history that a day of work at the nursery does certainly
make her back pain complaints worse and it is likely that
this nature of work at the nursery that she is not
tolerating well because of her pre-existing degenerative
disc disease and I do think she may be having more
persistent left leg pain and shooting pains down to her
heel, certainly possible that something could have changed
her lumbar since her original work injury and certainly that
could be reasonable to be evaluated with an EMG nerve
conduction and/or a new lumbar MRI.  However, I cannot
related the need for those diagnostic studies solely due to
her previous aggravation of a lumbar degenerative disc
disease in November of 2007.
2.  I see no reason to change her maximum medical
improvement status or work restrictions.
3.  It appears though that because of her degree of two
level disc degenerative disc disease that she is not able to
tolerate even the median demand work category work in a
lighter demand but I do not think that her lumbar strain
event is a major contributor to that restriction.
4.  I did advise her on her last visit, February 18, 2008,
that she not do repetitive lifting, bending or stooping but
apparently she has had to continue to do some of that in her
work in the nursery and I suspect because of her pre-
existing degenerative disc she is not able to tolerate that
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very well.    
                       
     The claimant returned to see Dr. Mason on February 13, 2009.

At that time, he reported having seen the claimant in January

2008 for evaluation of her work-related injury that she sustained

after lifting a box.  He wrote, “Studies Reviewed: An MRI scan

obtained showed her to have only a slightly bulging L5-S1 disc.”

Dr. Mason noted that the claimant had not improved over the past

year.  He therefore, recommended that she have a follow up MRI

scan to compare images and decide if there is some progressive

degenerative changes of the L5-S1 disc.  He also noted that if

there is physical change, that might explain why she has not

improved.  However, on the other hand, Dr. Mason stated that if

she continues with only a mild bulge and degenerative changes,

then he would have to say again that she continue conservative

management with perhaps a second opinion from a pain management

physician.  

     On March 6, 2009, Dr. Mason wrote:

INTERVAL NOTE: Ms Nowak was scheduled to come in and see us
March 6, 2009 after obtaining a fellow up MRI scan.  She has
cancelled her scan.  I don’t have any other information in
regards to her at this point.  Without the scan I have no
way to decide if she has had progressive changes of th L5S1
disc.

MDM/RECOMMENDATIONS: I will discharge her from my care at
this point.                 

         
     In medical notes dated October 8, 2009, Dr. Chakales,

reported that at the time of the claimant’s last visit, he noted
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desiccation of the disc at L4-5. He further reported that the

claimant was very symptomatic and had not worked since he last

saw her due to intractable low back and leg pain. Dr. Chakales

wrote, “I suspect that she does have a disc protrusion.  I have

prescribed pain pills and muscle relaxes.  I will see her in

4(sic) weeks.  She does walk with an antalgic gait.”

     On November 1, 2009, The claimant posed the following 

questions to Dr. Chakales: 

     1.  It is my medical opinion that the above captioned        
         patient has sustained an injury to:
  

2.  It is my medical opinion that this patient’s injury is   
    work related. 
             

         ___ Yes
 
         ___ No      

3.  It is my medical opinion that this patient’s work-       
    related injury is the major cause(more than 50%) of the  
    patient need for medical treatment:

  
         ___ Yes
      
         ___ No

4.  The objective findings which support my medical opinion  
    are:

5.  It is my medical opinion, to a reasonable degree of      
    medical certainty, that this patient’s injury is work-   
    related; is the major cause of the patient’s need for    
    medical treatment; and, is supported by objective        
    findings:

    ___ Yes
      
         ___ No
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     Dr. Chakales wrote on November 3, 2009:      

To Whom it May Concern:

Since my last letter dated September 19, 2008, Ms Nowak was
seen by me on October 8, 2009, at which time she was still
having problems.  It had been one year since I had
previously evaluated her.  I felt she had a desiccated
bulging disc at L4-5.

Physical examination showed some limitation of forward      
flexion to 35°.  Lateral flexion and hyperextension are
markedly limited to 10°.  Straight leg raising is positive
bilaterally at around 40°.  Reflexes of the knee were 2+. 
The left ankle jerk was diminished.  She is markedly
symptomatic, and I felt she probably suffered a lumbar disc
syndrome.

I have recommended a repeat MRI of the lumbar spine.  In
addition to the MRI, I would recommend an EMG of her back
and both legs.

     On November 10, 2009, Dr. Chakales provided the following

response to the aforementioned questions of November 1, 2009.

QUESTIONS TO BE ANSWERED

1.  As of October 8, 2009, I did not feel Ms. Nowak had
reached maximum healing as a result of the injuries suffered
on November 11, 2007.  She has abnormal findings on her
physical examination, as well as on the MRI, of the L4-5 and
L5-S1 discs.  I felt she would be a suitable candidate for
an electromyographic study of her back and both legs, but
this has not been done.
2.  If the history provided to me by the patient is correct,
the work injury is the primary cause of her low back trouble
and sciatica.
3.  The anatomical impairment of her lumbar spine is 10% to
the body as a whole.
4.  According to the AMA guidelines, Ms. Nowak was
symptomatic and has been symptomatic with persistent low
back pain.  Rather than rating a number, I feel she was
temporarily totally disabled from the date of her injury and
remains disabled at the present time.

These statement are made within a reasonable degree of
medical certainty.       
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     Dr. Chakales wrote on January 19, 2010:

Ms. Nowak was seen in my office on October 8, 2009, and was
symptomatic at that time.  Enclosed is a letter I wrote to
Ms. Nowak’s attorneys on November 3, 2009.  Since that time,
I have seen Ms. Nowak on November 19, 2009, and January 7,
2010.  She was having a lot of back pain and sciatica at the
time of her last visit. 

Examination showed an antalgic gait and a positive sciatic
stretch.  There was 1 inch atrophy of the calf.  The left
ankle jerk was absent, and the right ankle jerk was 2+. 
These findings are compatible with a lumbar disc syndrome,
primarily on the left side.

Ms. Nowak is disabled.  She needs to have a current EMG of
her back and both legs, and an current MRI of the lumbar
spine.         

                           ADJUDICATION 

A.  Recurrence and Aggravation

     The Arkansas Court of Appeals discussed the difference

between a recurrence and an aggravation in Maverick Transp. v.

Buzzard, 69 Ark. App. 128, 130, 10 S.W. 3d 467, 468 (2000), as

follows:

An aggravation is a new injury resulting from an independent
incident.  Farmland Ins. Co. v. DuBois, 54 Ark. App 141, 923
S.W. 2d 883 (1996).  A recurrence is not a new injury but
merely another period of incapacitation resulting from a
previous injury.  Atkins Nursing Home v. Gray, 54 Ark. App.
125, 923 S.W. 2d 879 (1996).  A recurrence exists when the
second complication is a natural and probable consequence of
a prior injury.  Weldon v. Pierce Bros. Constr., 54 Ark. App
344, 925 S.W.2d 179(1996).  Only where it is found that a
second episode has resulted from an independent intervening
cause is liability imposed upon the second carrier. Id.  

     Here, the parties stipulated that the claimant suffered a

compensable back injury on November 11, 2007, while working for
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respondent-employer no. 1.    

     The claimant credibly testified that the only incident

wherein she injured her back occurred on November 11, 2007, while

working for respondent-employer no. 1.  She denied any prior

injury to her back, except for occasional minor aches and pains

as a result of working.  She specifically denied having injured

her back while working for respondent-employer no. 2, as a result

of her motor vehicle accident or during any subsequent event. 

Nor has any evidence been presented to support a finding that her

back condition resulted from some other independent intervening

cause. 

     In addition, the claimant also credibly testified that since

the November 11, 2007 incident, she has continued with ongoing

back pain and related symptoms, with only minimal relief of her

symptoms.  This testimony is corroborated by the medical evidence

of record and the testimony elicited from the other witnesses

during the hearing.      

     Under these circumstances, I therefore find that the

evidence in this case establishes that the claimant suffered 

neither a new injury/aggravation or recurrence injury        

after her admittedly compensable injury of November 11,      

2007.  Instead, the evidence shows that the claimant has     

suffered ongoing debilitating back symptoms, resulting from and

since her original back injury of November 11, 2007, for which
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respondents no. 1. remain liable.   

B.  Temporary Total Disability Compensation

     The claimant contends that she is entitled to temporary

total disability compensation for her compensable back injury

from September 19, 2008, until a date yet to be determined.

     An injured employee is entitled to temporary total

disability compensation during the time that she is within her

healing period and totally incapacitated to earn wages.  Arkansas

State Highway and Transportation Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).

     After carefully considering the evidence and without giving

the benefit of the doubt to either party, I find that the

claimant has sustained her burden of proof that she is entitled

to temporary total disability compensation for her compensable

back injury from September 19, 2008, until a date yet to be

determined.  I further find that respondents no. 1 are liable for

these benefits.

     In the present matter, the parties stipulated that the

claimant sustained a compensable injury to her back on November

11, 2007.  On September 19, 2008, Dr. Chakales took the claimant

off work for an undetermined period of time.  The claimant’s 

testimony and the testimony elicited from her son and husband 

demonstrates that she has suffered ongoing back symptoms since

her work-related incident.  The claimant credibly testified that
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after Chakales took her off, she has been unable to perform any

of prior work due to her compensable back injury.  On January 19,

2010, Dr. Chakales opined that the claimant walked with an

“antalgic gait.”  This was also demonstrated during the hearing.  

     The evidence before me demonstrates that the claimant has

remained within her healing period for her compensable back

injury since the date of her injury, and continuing through the

date of the hearing.  The evidence also shows that the claimant

has suffered a total incapacity to earn wages, beginning on

September 19, 2008, and continuing until a date yet to be

determined.  

     Hence, the claimant has met her burden of proving her

entitlement to temporary total disability, beginning on September 

19, 2008, and continuing to a date yet to be determined.      

     While I recognize that Dr. Sprinkle has opined that the

claimant is at maximum medical improvement, minimal weight has

been attached to this opinion considering the persistent and

debilitating nature of the claimant’s symptoms and all of the

other foregoing reasons.

     Considering that the claimant continues within her healing

period for her compensable back injury, I find that this issue is

not ripe for adjudication at this time.           

C.  Medical Treatment

     The claimant has also asserted her entitlement to additional

medical treatment, namely, in the form of an MRI and EMG studies
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of her back and legs, as recommended by Dr. Chakales.    

    An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question

of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find

the claimant met her burden of proving by a preponderance of the

evidence that she is entitled to additional medical treatment for

her compensable back injury of November 11, 2007, for which

respondent no. 1 are liable.

     The claimant suffered an admittedly compensable injury to

her back while lifting a box of rolls of paper, which has since

resulted in continual back pain and other related symptoms. 

     Respondent no. 1 accepted this claim as compensable and paid

some medical expenses, but subsequently suspended the payment of

these benefits.   

     Although the claimant has received conservative treatment

for her compensable back injury, which include, but is not

limited to physical therapy treatment, a medication regimen, and

trigger point injections, she has consistently complained of
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ongoing low back pain and related symptoms, with only minimal

relief of her symptoms.  An MRI of the lumbar spine taken in

December of 2007, demonstrated, “1.  L5-S1 disc desiccation with

mild central disc protrusion with no significant thecal sac or

foraminal compromise. 2.  Bilateral facet hypertrophy at L4-5,

ligamentum flavum hypertrophy was also noted at the L5-S1 level.”

     The claimant testified that she had no prior problems with

her back before the November 2007 incident, nor has any evidence

been presented to the contrary.  The claimant also credibly

testified that as of the date of the hearing, she continues with

low back and related symptoms due to her compensable injury and

has done so since her compensable incident of November 2007.  

     Here, the claimant’s treating physician, Dr. Chakales, has

recommended that the claimant undergo additional diagnostic

tests, in the form of a follow-up MRI and EMG studies of her back

and legs, for evaluation of her symptoms pertaining to her

compensable back injury.  Dr. Mason has also recommended that the

claimant under a follow-up MRI.  In addition to this, Dr.

Sprinkle has opined that it is reasonable for the claimant to be

evaluated with an EMG nerve conduction and/or new MRI.  

     While I recognize that Dr. Sprinkle could not relate the

need for these diagnostic tests solely due to the claimant’s

previous aggravation of her lumbar degenerative disease in

November of 2007; however, in light of the persistent nature of

the claimant’s symptoms since the compensable incident of

November 2007, the fact that the claimant’s pre-existing
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degenerative condition was asymptomatic prior to her compensable

injury, based on the expert opinions of Drs. Chakales and Mason,

and due to all of the other foregoing reasons, I find that the

additional medical treatment for her compensable back injury as

recommended by Dr. Chakales is reasonably necessary and causally

connected to her compensable back injury of November 11, 2007. 

Respondents no. 1 are liable for these benefits.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
    all relevant times, including November 11, 2007.

3.  The claimant sustained a compensable back injury on said 
         date.

4.  The claimant’s temporary total disability rate is        
         $426.00 and $347.00 for permanent partial disability. 

5.  The claimant had previously worked for employer-         
         respondent no. 2, on a part-time and/or seasonal basis   
         until September, 2008.

6.  The claimant was an employee of employer-respondent no.  
    2.

7.  The evidence demonstrates that the claimant suffered     
    neither a new injury/aggravation or recurrence injury    
    after her admittedly compensable injury of November 11,  
    2007.  Instead, the evidence shows that the claimant has 
    suffered a continuance of her original injury of         
    November 11, 2007.   

8.  The claimant proved her entitlement to temporary         
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    total disability for her back from September 19, 2008,   
    until a date yet to be determined.

9.  The claimant proved by a preponderance of the evidence
         her entitlement to additional medical treatment, from    
         Dr. Chakales, her treating physician, in the form of an 
         MRI and EMG studies. 
       
    10.  The issue of an anatomical impairment rating is not ripe 
         for litigation at this time.   

    11.  All issues not litigated herein are reserved under the   
         Act.  

                              AWARD

     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  The

issue of a permanent anatomical impairment rating for the back is

not ripe for adjudication at this time. 

     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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