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STATEMENT OF THE CASE

A hearing was held on September 22, 2010, before Administrative Law

Judge Barbara Webb.  A Pre-hearing Order was entered in this case on July 27,

2010.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about May

31, 2006, when the claimant contends she sustained a compensable

injury.

3. This is a medical only claim since the claimant did not have any lost

time from work as a result of the alleged injury.

4. No medical bills have been paid by the insurance company since

2006.

By agreement of the parties, the issues presented were:

1. Compensability of claimant’s alleged May 31, 2006, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. Statute of limitations.

The record consists of a one volume transcript of the September 22, 2010,

hearing, consisting of the testimony of Dr. Ann Riggs, Rhae Noble, Peggy Moody,

and Sandra Mancell, and all documentary evidence consisting of Commission’s

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Documentary Packet);

Claimant’s Exhibit No. 2 (Handwritten Note of Dr. Ann Riggs); Claimant’s Exhibit

No. 3 (Packet of pharmacy and medical bills); Respondents’ Exhibit No. 1 (Medical

Packet). 

FACTUAL BACKGROUND

Rhae Ann Noble is fifty-four years of age (DOB 9-19-56).  She has worked

for seven years at Lakewood Nursing and Rehabilitation Center (“Lakewood”).  She

is an LPN and Assistant Director of Nursing.   She previously worked as a floor
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nurse at Rose Care Nursing Home in Jacksonville until it closed.  She has been

licensed as an LPN for thirty years.  Her job duties include preparing the plan of

care for half of the residents known as “MDS’s”, entering physician orders in the

computer, providing assistance to the floor nurses, handling long term care issues,

and other tasks as requested by the Director of Nursing.   

On May 31, 2006, Noble was working with two other employees doing a

three-way medication change out.  She explained that Jeff Raley, the pharmacy

consultant, and Peggy, an administrator, would read the chart and the physicians’

orders.  Noble was sitting on the floor and placing the medicine in the box.  This

review was done for three medicine carts.  She explained that this task was being

done as part of a plan of correction after a survey by the State which revealed a

problem with the medicine in the med cart.  Noble testified that she was sitting on

the floor for three to four hours.  When she got up, she felt like she had a pulled

muscle in her hip.  She was limping and took some ibuprofen.  She continued to

work with dull pain that night.

The next morning, her toes and her ankle would turn purple when she put her

foot down.  Noble filled out papers for workman’s comp and was sent to Concentra.

She was seen by Dr. Almond and referred to a vascular doctor, but he was on

vacation.  She was told to go find a doctor that would order a Doppler.  She did not

have a regular doctor so she went to a doctor at Baptist recommended by the

Director of Nursing.  She explained that her last doctor has since retired and that

it had been several years since she had seen a doctor.  The Doppler showed a
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blood clot.  She contacted Dr. Riggs and was referred to Dr. Ali at UAMS.  She

underwent additional testing and ultimately underwent surgery to dissolve the blood

clots in June of 2006.  In December of 2009, she had another blood clot and it was

determined through monitoring that the aneurysm had gotten bigger.  She

underwent a bypass procedure in January of 2010.  She continues to be monitored

by Dr. Ali every six months for precautionary measures.  Noble testified that she

had no problems with her leg or foot prior to the incident on May 31, 2006.  She

explained that she worked up to 24 hours on her feet and never needed a doctor.

She currently takes Coumadin and an aspirin a day.  She occasionally takes Lasix

to resolve swelling.  Her medications are prescribed by Dr. Riggs. 

Nobles testified that she would get bills for her medical care and turn them

into Carolyn, the Administrator.  She would fax them to the insurance company and

never get a reply.  She found out workers’ compensation was not going to pay the

bills three years later when they took her State tax refund.  She got Peggy involved

and talked with the insurance representative.  At that time, she learned that they

were not paying her claim because of a pre-existing condition.  She tried to have

her health insurance pay the bills, but they wouldn’t pay because the statute of

limitations had passed.  Noble testified that her initial visits at Concentra and

Baptist at Springhill were paid.  None of the bills for treatment or medications had

been paid since 2006.  She received her medications through the pharmacy at the

facility with the belief that all the bills were being paid.  She said Carolyn believed

they were in process for payment and continued to fax them without any response
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from the insurance carrier.  She learned after tax time in 2009 that they were not

going to pay and met twice with representatives of the insurance company without

resolution.  

On cross-examination, she agreed that she had filled out a Form N on May

31, 2006.  She continued to take her bills to the Administrator and was aware that

they had not been paid.  She submitted her claim on March 18, 2010, after

contacting an attorney.  She agreed that she had smoked a half pack of cigarettes

daily for thirty years, but explained that she had been on Chantix and cut back her

smoking in half.  She agreed that she had been diagnosed with atherosclerosis

since the May, 2006, incident.  Noble testified that she did not learn there was an

insurance company involved until after her taxes had been withheld.  She explained

that after she learned that the bills were not being paid, she began using her health

care for continuing treatment and prescriptions.  She was never denied treatment

due to unpaid bills.  She owes UAMS the sum of $30,000.00 for treatment and

Allcare approximately $6,000.00 for prescriptions. 

Dr. Ann Riggs is a physician employed by UAMS and testified for the

claimant.  She is Vice-Chair for Clinical Affairs in the Department of Geriatrics. 

She testified that she had known the claimant for approximately eight years.  She

explained that the claimant had no problems with any vascular disorders or blood

clotting disorders prior to the incident where the claimant sat on the floor for a

prolonged period of time.  Dr. Riggs testified that the claimant developed an acute

onset of ischemia in her right lower leg.  She explained that the claimant was found
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to have an aneurysm of the popliteal artery, which after sitting for prolonged periods

of time probably developed some blood clots that went to her distal extremities.

She explained that this set her up for recurring and ongoing clot formation.  Noble

was put on anti-coagulation profile and subsequently went through removal of the

aneurysm.  Riggs noted that without the removal of the aneurysm, Noble would

have been at risk for further blood clots and loss of limb.  Riggs further noted that

Noble will require ongoing anti-coagulation with ongoing monitoring of the level of

her anti-coagulation.  Riggs testified that following the surgery, Noble has had

several episodes where she has symptomatic feelings of vascular insufficiency and

when she goes back up on the Coumadin it resolves.  Riggs opined “So I do think

that this is, was sustained during the period of prolonged sitting, and was caused

by that.”

On cross-examination, Riggs testified that she had treated the claimant a

year prior to the incident.  She explained that she is an internist and treated the

claimant both at her office at UAMS and at the nursing home.  She explained that

Noble would run her INR levels by her and she would adjust her medication.  She

explained that Noble was initially treated in the emergency room and then referred

to a vascular surgeon at UAMS.  She explained that atherosclerosis is hardening

of the arteries.  Riggs testified that it was her opinion that the claimant sitting cross-

legged for three hours one day in May of 2006 caused an acute onset of blood loss

to her foot.   She testified that the claimant’s condition was a result of her having an

aneurysm in her artery that when sitting for a prolonged period of time developed
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some blood clots that went down to her leg.  Riggs testified that if the aneurysm was

present before, it put Noble at higher risk for the development of clots.  She

explained that she was the current Medical Director at Lakewood Nursing Home

and had served in that capacity since 1999.  Noble was treated by Dr. Ali, but she

worked with Noble on her Coumadin levels.  She testified that Noble’s popliteal

artery is right underneath the knee and the aneurysm was in that area.   

In lieu of testimony from Jeff Raley, the parties stipulated that Raley would

corroborate the claimant’s testimony about the May 31, 2006, event and that he was

not personally aware of any prior problems that Ms. Noble had with regard to her

legs. 

Peggy Moody testified for the claimant. She is the Executive Director for

Catlett Group,  the management company for Lakewood Nursing and Rehabilitation

Center.  She had known Noble for seven years.  Moody is a registered nurse and

licensed nursing home administrator.  She would fill in or work wherever necessary

to make the nursing home run smooth.  She works with three nursing homes and

two retirement centers.

She was working with Noble on May 31, 2006, as a result of the survey

issues.  She was aware that Noble was performing a “match back” on the

medications.  She explained that they were working on a deadline as part of a plan

of correction.  She testified that Noble was sitting on the floor with her legs crossed

every time she was in the room with her.  Moody testified that they worked all day

until 4:00 in the morning.  She estimated that the match back process took
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approximately eight hours.  Moody testified that she was not aware that Noble had

any prior problems with her leg.  Noble returned the next morning complaining that

her leg was swollen and hurting her.  She checked the pulse in both of her feet

because she was concerned of a blood clot.

Moody did not handle Noble’s claim.  She was eventually asked to help

determine why the bills were not being paid.  She talked with the workers’ comp

person after Noble came to her and told her that her tax return had been garnished

in May of 2009.  She testified that she was not familiar with the process in regard

to the handling of a workers’ compensation claim.  After the problem with Noble’s

claim, she arranged with the risk manager for the insurance company to provide

training.  She learned at that time that the insurance company is supposed to

contact the individual about the denial of a claim and not the employer.  She

explained that she was notified by the Administrator when a claim was filed but had

never had a claim denied until Noble’s claim. She explained that the initial response

from the carrier was that they were investigating the claim.   

Sandra Mancell testified for the claimant.  She is the Administrator for

Lakewood Nursing and Rehabilitation Center.  In 2006, she worked for Lakewood

as a part-time weekend supervisor.  Her mother, Carolyn, was the Administrator for

the last ten years.  She was present in May of 2006, but was working on a different

project at the nurse’s station.  She was not involved in the handling of her claim.

She was at Lakewood full-time when Noble was told two years ago that her claim

had been closed although she was still receiving ongoing treatment and
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medications.  She explained that Noble had come into the office and said that she

had learned from the pharmacy that they had not received payment for her

medications.  Noble had been told in a phone call with the workers’ compensation

representative that her claim had been closed.  Noble said she had not been given

any notification.  The representative was contacted by Carolyn, the Administrator,

to determine why the claim had been closed.  She believed that the conversation

took place in 2008 or near the time that Noble’s taxes had been withheld.  The

representative reported back in two weeks that the claim had been closed.

The medical records reflect that the claimant initially sought treatment with

Concentra on June 2, 2006, with complaints of “black toes and painful swollen

dusky right lower leg” and pain in her right hip as a result of sitting on the floor at

work.  She was referred for a Doppler and an MRI on her right hip which revealed

normal findings.  She underwent additional testing by Dr. Fendley.  She was

assessed with a “moderately severe obstruction on the right involving the right

popliteal as well as dorsalis pedis, posterior tibial and foot vasculature.  The

patient’s distal foot has very low pressure and may be at risk for ischemic damage

even at rest.”  She was diagnosed with a thrombosed right popliteal artery

aneurysm and hospitalized on June 12, 2006.  She was subsequently put on

Coumadin.  She returned to Dr. Ali for follow-up on July 5, 2006, with reported

improvement in her foot.  She was counseled on the harmful effects of  smoking and

she reported that she had cut back and was trying to quit.  She was continued on

Coumadin and ordered to follow-up in six months.  Records reflect that Noble
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returned to Ali for follow-up on July 18, 2007.  Ali noted that her medications and

weekly INR’s were being monitored by her primary care physician.  He discussed

with her the future need for surgery, but that the aneurysm was small and would

continue to be monitored. Her medication was changed to Plavix due to bruising

while taking Coumadin.  

Records reflect that the claimant filed a Form AR-C with the Arkansas

Workers’ Compensation Commission on March 23, 2010, for injuries caused by

prolonged sitting on the floor while checking medications on May 31, 2006.  She

further notes that the insurance carrier “stopped without notification”.       

DISCUSSION

The claimant contends she sustained a compensable injury on or about May

31, 2006, while working for respondent employer and is entitled to appropriate

benefits.

The respondents contend that the claimant did not sustain a compensable

injury within the course and scope of her employment.  The claimant’s complaints

are the result of a non-related pre-existing condition for which the respondents are

not responsible.  In addition, the statute of limitations has run on the claimant’s

claim for benefits.  Alternatively, respondents contend that any treatment after the

initial treating physician is unauthorized.

I.  ADMISSIBILITY OF LATE-FILED EXHIBIT

At the hearing held on September 22, 2010, the claimant submitted an

additional record, a handwritten document signed by Dr. Riggs, to be introduced
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into evidence.  The respondents objected to the introduction of the document on the

basis that it was undated and was not provided at least seven days prior to the

hearing as required by the Pre-hearing Order.  The Pre-hearing Order provides,

No documents, including medical reports, will be allowed into
evidence unless exchanged by the parties at least seven (7) days
prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with
this Order and applicable law shall not be considered at the hearing
except with prior leave of the Commission and upon a showing of
good cause.  The record will not remain open at the conclusion of the
hearing for the parties to obtain additional evidence. . . .

Failure to comply with these directives may result in sanctions,
including the exclusion of exhibits, medical or otherwise, from
evidence.  Evidence not disclosed through the pre-hearing
questionnaire or as set forth within the terms of this Order shall not be
considered as evidence except with prior leave of the Commission
and upon a showing of good cause.

Claimant’s Proffered Exhibit No. 2 consists of the handwritten letter by Dr.

Riggs.  The claimant stated that it was previously submitted to the insurance

company.   At the hearing, Dr. Riggs testified that she works at the nursing home

and UAMS.  She has been the claimant’s primary care physician during her

treatment since May of 2006.  I find that Claimant’s Proffered Exhibit 2 should be

admitted into evidence and is directly relevant to the issues before me.   I recognize

that the claimant’s Proffered Exhibit 2 was not submitted at least seven days prior

to the hearing.  However, the Commission is not bound by technical or statutory

rules of evidence but may make such investigation or inquiry in a manner as will

best ascertain the rights of the parties and that the Commission should be more

liberal with the admission of evidence rather than more stringent.  See, Coleman
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v. Pro Transp., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  This proffered document

essentially confirms the testimony of the claimant from a company doctor that she

sought treatment for her foot and leg in June of 2006 and has continued treatment

and monitoring of her condition.

II. STATUTE OF LIMITATIONS

Ark. Code Ann. § 11-9-702 (b) sets out the allowable time for filing a claim

for additional benefits.  In cases where any compensation has been paid, the claim

for additional compensation, including disability or medical, will be barred unless

filed within one year from the date of the last payment of compensation or two years

from the date of the injury, whichever is greater.  Ark. Code Ann. § 11-9-702 (b)(1).

When the claimant submits a timely request for additional benefits that is never

acted upon, the statute of limitations is tolled.  Barnes v. Fort Smith Public Schools,

___Ark. App. ____, ____ S.W.3d ____ (May 17, 2006); Eskola v. Little Rock Sch.

Dist., ____ Ark. App. ___, ___ S.W.3d ____(Nov. 30, 2005); Dillard v. Benton Co.

Sheriff’s Office, 87 Ark. App. 379, ___ S.W.3d ____(Sept. 22, 2004); Spencer v.

Stone Container Corp., 72 Ark App. 450, 38 S.W.3d 309 (2001); Bledsoe v.

Georgia-Pacific Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).

In this case, the evidence has demonstrated that the claim was originally

accepted as compensable and initial medical benefits were paid for treatment at

Concentra and at Baptist - Springhill.  However no medical benefits provided by

UAMS were paid.  The evidence further demonstrates that no benefits were paid

after 2006.  Two years from the date of injury would have been June 1, 2008.  One
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year from the last payment of benefits would have been in 2007.  Noble did not file

a claim for additional compensation until March of 2010. Therefore, respondents

assert that  the claim is barred by the statute of limitations.

Noble contends to the contrary that she continually submitted medical bills

for payment through the Lakewood Administrator with the understanding that the

bills would be paid by workers’ compensation.  She continued to seek and received

medical treatment and prescriptions drugs as ordered.  She contends she was

never notified that her claim had been denied or controverted.  She learned that her

claim had been closed only after inquiry when the provider of her medications

informed her that the bills had not been paid and the State of Arkansas withheld her

tax refund in 2009 to offset a portion of the debt to UAMS.

III. ESTOPPEL

Estoppel arises when a party changes his position to his detriment as the

result of the conduct of another.  Nordin v. Big Mac Tank Trucks, 1998 AWCC 260

(E500623 & E111402, July 7, 1998).  Claimant submits that the employer’s

representative continued to submit bills for payment under the mistaken

understanding that the claim was still active and that she was never told by the

insurance company that her claim had been denied until  2009.   After consideration

of the evidence, I find that claimant has established sufficient evidence so that the

respondents should be estopped from asserting the defense of statute of limitations.

In order for estoppel to apply, certain elements must be satisfied.  Those elements

are set out in Snow v. Alcoa, 15 Ark. App. 205, 691 S.W.2d 194 (1985), as follows:



Noble - G002386 - 14 -

(1) The party to be estopped must know the facts;

(2) He or she must intend that his or her conduct shall be acted upon

or must act so that the party asserting the estoppel has the right to

believe the other party so intended;

(3) The party asserting the estoppel must be ignorant of the true

facts;

(4) The party asserting the estoppel must rely upon the other party’s

conduct to his or her injury.

In this case, the respondents paid for the initial treatment.  The claimant was

referred to a doctor and specialist of her choice.  She continued to seek treatment

and submit the bills to her employer for payment.  There is no evidence offered by

respondents that Noble was ever told that her claim had been denied or closed until

2009. 

Ark. Code Ann.  §11-9-803 provides that

Each employer desiring to controvert the right to compensation shall
file with the Workers’ Compensation Commission, on or before the
fifteenth day following notice of the alleged injury or death, a
statement on a form prescribed by the commission that the right to
compensation is controverted and the grounds therefor, the names of
the claimant, employer, and carrier, if any, and the date and place of
the alleged injury or death. 

In this case, there is no dispute that Noble timely reported the claim to her

employer and that proper paperwork was submitted by the employer to the

insurance carrier.  The respondents have failed to offer any evidence to establish

that they controverted the claim and/or provided notice to the claimant of their
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intention to controvert the claim.  The respondents contend that the claimant should

have been on notice because of the unpaid bills she received.  However the

evidence established that the claimant continued to submit that billing to the

employer for processing with the joint expectation that the bills would eventually be

paid. Under these circumstances, it was entirely reasonable for the claimant to

conclude that it was unnecessary to file a formal claim with the Commission.

Therefore, I find that the preponderance of the evidence clearly supports that

respondents should be estopped by their representations and course of conduct

from invoking the benefit of the statute of limitations.  Safeway Stores, Inc., et.al.

v. Lamberson, 5 Ark. App. 191, 634 S.W.2d 396 (Ark. App. 1982); Ashcraft v.

Hunter, 268 Ark. 946, 597 S.W.2d 124 (Ark. App. 1980).

IV.  COMPENSABILITY AND ADDITIONAL MEDICAL TREATMENT

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the
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compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

The respondents initially accepted the May 31, 2006, injury to the claimant’s

hip, leg, and foot as compensable and paid medical benefits.  The respondents

contend that the claimant’s medical condition was the result of a pre-existing

medical condition and not related to the claimant’s work. Alternatively, the

respondents contend that there was unauthorized treatment. 

On the other hand, claimant contends that she continues to have to monitor

her condition and that her blood clots began after prolonged sitting while working

for respondent employer.  She contends she is entitled to payment of past medical

bills and is entitled to additional benefits, as recommended by Dr. Riggs and Dr. Ali

at UAMS.



Noble - G002386 - 17 -

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury. 

V.  CAUSATION

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant establishes

a compensable injury by medical evidence supported by objective findings. 

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In this case, the recommendations of the claimant’s doctors are not based

solely on the subjective complaints of the claimant.  Diagnostic tests have

established that the claimant suffers from a right popliteal artery aneurysm.  Dr.
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Riggs testified that it was her medical opinion that the resulting blood clots were

caused by the prolonged sitting by the claimant on May 31, 2006. 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities). 

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a pre-existing injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury.  Pinkston v. General Tire & Rubber Co., 30 Ark.
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App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d

645 (1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show

a causal connection, claimant must show proof by a preponderance of the
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evidence.  Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).  It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).  If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, there is no substantial evidence to sustain the Commission’s

refusal to make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497

(1958);  Johnson v. Little Rock School District, Full Commission Opinion filed April

4, 2002 (E700511 & F011921).

In the instant case, the claimant sought immediate medical treatment for the

problems with her hip, leg, and foot as a result of the May 31, 2006, incident.  The

evidence demonstrated that the claimant had no prior problems with her foot or leg

prior to the work incident. 

After considering the evidence submitted in the record and observing the

demeanor of the witnesses during their testimony at the hearing conducted in this

matter, I find that the claimant has proven by a preponderance of the evidence that

she sustained compensable injuries as a result of the May 31,  2006, incident to her

leg and foot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

31, 2006, when the claimant contends she sustained a compensable

injury.

3. This is a medical only claim since the claimant did not have any lost

time from work as a result of the alleged injury.

4. No medical bills have been paid by the insurance company since

2006.

5. The claim for additional benefits was submitted on March 18, 2010.

6. One year from the last payment of benefits would have been in 2007.

7. The preponderance of the evidence demonstrates that the claimant

reasonably relied on the conduct of the employer that her medical

bills were being processed for payment to her detriment. 

8. That the respondents failed to prove that they notified the claimant

that they controverted her claim for benefits until 2009. 

9. Based on the preponderance of the evidence, I find that the

respondents are estopped from asserting the statute of limitations to

preclude the treatment sought by claimant.

10. The claimant has proven by a preponderance of the evidence that

she  suffered compensable injuries to her foot and leg on May 31,

2006.
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11. The claimant has proven by a preponderance of the evidence that

she is entitled to payment of the medical treatment at UAMS from Dr.

Riggs and Dr. Ali in connection with her right lower leg and foot from

June of 2006 until  a date yet to be determined.

AWARD

The respondents are hereby directed and ordered to pay medical benefits

in accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).

IT IS SO ORDERED.

____________________________
BARBARA WEBB
Administrative Law Judge


