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STATEMENT OF THE CASE

On March 3, 2010, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 8, 2009.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the third and the addition of the sixth, they are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed in the fall of 2007 and on or

about September 5, 2008.

3. Claimant’s average weekly wage of $518.05 entitled her to compensation

rates of $345.00 for temporary total disability benefits and $259.00 for

permanent partial disability benefits.

4. Respondent has controverted the claims of injury for both October 1, 2007

and September 5, 2008.

5. The allegation of injury for the September 5, 2008 injury constitutes an

allegation of a gradual onset injury.

6. If called to testify, Claimant’s husband, Russell Murray, would corroborate

the hearing testimony of Claimant.

Issues

At the beginning of the hearing, the parties discussed the issues set forth in

Commission Exhibit 1.  Claimant withdrew the issues concerning whether the Arkansas

Workers’ Compensation Act is constitutional and whether she sustained compensable

injuries to her heart and thyroid gland.  This left the following to be litigated:

1. Whether Claimant sustained compensable injuries by gradual onset to her

low back and lungs on or about October 1, 2007.

2. Whether Claimant sustained compensable injuries by specific incident to her

low back and lungs on or about September 25, 2008.

3. Whether Claimant’s alleged lung injury was the result of an occupational

disease.
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4. Whether, in the alternative, Claimant suffered a compensable aggravation

of a pre-existing condition.

5. Whether Claimant is entitled to reasonable and necessary medical

treatment.

6. Whether Claimant is entitled to temporary total disability benefits.

7. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

They read as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries to her lower

back and lungs while performing employment services for the Respondent

employer.

2. Claimant contends that she is entitled to past due temporary total disability

benefits.

3. Claimant contends that she is entitled to treatment by Dr. Galli for her lungs,

along with treatment of her low back.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

to her back on October 1, 2007.

2. Respondents contend that the claimant did not sustain a gradual onset injury

to her lungs on September 5, 2008.



Murray - F903302 & F903303 4

3. Respondents contend that in the event that indemnity benefits are awarded,

they are entitled to an offset for unemployment benefits paid to Claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents’ Proffered Exhibit 7 will be admitted into evidence and given

due weight.

4. Claimant’s objection to the testimony of Sandi Barnhart concerning

Claimant’s personnel file is overruled; the testimony will be admitted and

given due weight.

5. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her low back as a result of a specific-incident on

July 11, 2006.

6. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her lungs.
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7. Because of the above finding, the issue of whether Claimant is entitled to

reasonable and necessary treatment with respect to her lungs is moot and

will not be addressed.

8. Claimant has proven by a preponderance of the evidence that all the

treatment she received for her low back from July 13, 2006 through

September 1, 2006 that is reflected in Respondents’ Exhibit 1 was

reasonable and necessary.  However, she has not proven entitlement to any

treatment of her low back after that period.

9. Claimant in her testimony indicated her desire to reserve the issue of

whether she is entitled to temporary total disability benefits.  Thus, this issue

is deemed reserved with respect to her compensable low back injury, but is

moot with regard to her alleged lung injury because of her failure to prove it

to be compensable.

10. Claimant has not proven by a preponderance of the evidence that she is

entitled to a controverted attorney’s fee.

PRELIMINARY RULINGS

Respondents’ Proffered Exhibit 7

During the hearing, the following colloquy took place:

JUDGE FINE:  Finally, what has been marked as Respondents’ Exhibit
Seven, I believe there is an objection as to this particular exhibit.  Is that
correct, Mr. Spencer?  This is the Form AR-N.

MR. SPENCER:  Yes, Your Honor.

JUDGE FINE:  Okay.  What is the nature of your objection?
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MR. SPENCER:  I think the rules don’t allow it to be introduced as an exhibit.

JUDGE FINE:  What particular rule are you referring to?

MR. SPENCER:  I’m referring to the rule, and I don’t have the cite for you,
Your Honor, but it’s the rule that says that those particular First Report of
Injuries and AR-N’s are not applicable, are not admissible into evidence.
They certainly can be used on cross examination, but I don’t think they’re
admissible.

JUDGE FINE:  All right.  Any response to that, Mr. Walmsley?

MR. WALMSLEY:  Yes, Judge, those exhibits are being offer[ed] because
they were, the are signed by the claimant, they reflect statements on the part
of the claimant of back injury sustained in 2005 and 2006, and it goes to the
credibility of the claim for an injury of October 1, 2007, to the back.

JUDGE FINE:  What I will do now is just consider this a proffered exhibit.  I’ll
rule on its admissibility in the opinion.

According to Ark. Code Ann. § 11-9-705(a)(1) (Repl. 2002):

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

Claimant did not cite, and I have not located, authority for his proposition that Forms

AR-N may not be admitted into evidence.  To the contrary, admission of them here would

help to “best ascertain the rights of the parties.”  Therefore, the proffered exhibit will be

admitted into evidence and given due weight.

Testimony of Sandi Barnhart
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During Respondents’ direct examination of Barnhart, the following took place:

Q. And in fact, [Claimant’s] attendance records in the fall of 2007, I think, reflect
that she missed one day of work in September 2007?

A. Yes.

MR. SPENCER:  I have not seen that, Your Honor.

MR. WALMSLEY:  They just gave it to me this morning.  I don’t mind you
having it to look at.

MR. SPENCER:  I would object to it being introduced.  He’s trying to
introduce it around the–

MR. WALMSLEY:  Oh, no.  I’m asking her to testify about the attendance.

JUDGE FINE:  I think all he asked her about was attendance.  He hasn’t
asked to introduce anything.  I’ll–

MR. SPENCER:  Judge, we filed discovery and asked for personnel records
and asked for this very thing.

MR. WALMSLEY: And I objected specifically when he asked for personnel
file and said it would be made available for him to inspect and he never did
make that request.  I always, when it says give us your entire personnel file,
I always say, I object, the file will be made available for your inspection
during regular business hours on reasonable notice and whatever portions
you want copied because they’re always so voluminous and contain so much
information totally unrelated to a work injury.  So I objected to that particular
interrogatory.

JUDGE FINE:  Just a minute, Mr. Spencer.  So you’re objecting on the basis
that he’s questioning his witness about something that you asked for in
discovery and did not receive?

MR. SPENCER:  Yes, sir, that’s right.

JUDGE FINE:  All right.  I will take that under advisement and rule on it in
the opinion.  Let’s proceed.

Under AWCC R. 099.16,
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Depositions may be taken and discovery had by any party after the claim has
been controverted in accordance with the statutory provisions and rule of
civil procedure relating to civil actions in the Chancery and Circuit Courts of
this State, unless the parties agree otherwise.

The Arkansas Rules of Civil Procedure only apply to the extent of the conducting of the

discovery in a workers’ compensation claim–not the use of the discovery product in the

hearing.

After consideration of this matter, I find that Claimant’s objection should be

overruled.  Claimant’s counsel never disputed the assertion of Respondents’ counsel that

while they objected to production of the personnel file, they offered to make it available for

inspection and copying.  Apparently, Claimant’s counsel never availed himself of this

opportunity under Ark. R. Civ. P. 34, or filed a motion to compel discovery under Rule 37.

Hence, surprise cannot legitimately be claimed here.  Moreover, Barnhart’s testimony

concerning the contents of Claimant’s personnel file should be admitted because to do so

will help to “best ascertain the rights of the parties”  under § 11-9-705(a)(1).  The testimony

is hereby admitted into evidence and will be given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Sandi Barnhart, the human

resources and workers’ compensation person for Respondent Ranger Boats, Inc.

(hereinafter “Ranger”).

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Respondents’ Exhibit 1, a compilation of
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Claimant’s medical records, consisting of eight index pages and 365 numbered pages

thereafter; Respondents’ Exhibit 2, the transcript of the deposition of Claimant taken

September 28, 2009, consisting of 61 numbered pages, including exhibits thereto;

Respondents’ Exhibit 3, State of Arkansas Department of Workforce Services records

concerning Claimant, consisting of three numbered pages; Respondents’ Exhibit 4, a motor

vehicle collision report concerning Claimant dated June 26, 2007, consisting of two

numbered pages; Respondents’ Exhibit 5, insurance documents and medical records

pertaining to Claimant, consisting of 14 numbered pages; Respondents’ Exhibit 6, a job

description for the position of Closed Cavity Molding Assembler at Ranger, consisting of

one page; and Respondents’ Exhibit 7, the Forms AR-N signed by Claimant on April 29,

2005 and July 13, 2006, consisting of two pages.

In addition, and without objection from the parties, I have blue-backed to the record

the following:  the March 10, 2010 letter to the Commission from counsel for Respondents

concerning what records they contend are relevant, plus a listing of those records,,

consisting of four pages.

Testimony-Hearing

Lena Murray.  Claimant testified that she 52 years old, attended school through the

ninth grade, and obtained her GED.  She worked for Ranger for 12½ years.  Claimant first

worked as a fabricator, and she ultimately became lead person in that area.  At the same

time, she was a console builder.  She described these jobs as involving the rolling, cutting

and grinding of fiberglass.  Fumes are given off as the fiberglass hardens, while cutting
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and grinding results in particulates in the air.  Chemicals such as acetone, resin and

catalysts were present as well.

Claimant testified that she has had asthma for 10 years, but admitted that prior to

working at Ranger, she had bronchitis that would bring on asthma attacks.  However, the

condition at that time did not affect her ability to work.  She smoked slightly less that one

pack of cigarettes a day for 30 to 40 years, but quit the habit nearly seven years ago.

Claimant stated that her asthma worsened while she was working at Ranger:

Well, I’d feel fine in the morning and get up and get ready to go to work, and
this was later on, you know, as in, I would just, I would get to work and the
fumes would hit me.  And I’d start, I couldn’t breathe.  I just couldn’t breathe.
I’d get headaches and sweats and I’d have to do my inhaler many times, and
a lot of times I left work to go to the doctor.

She denied having shortness of breath before her employment there.

She stated that she has breathed a lot of particulates at Ranger.  The material and

fumes are present nearly throughout the plant; but the offices and some areas are “clean.”

Claimant wore a mask and a respirator “at times,” but did not use them at other times

because she was talking with people and doing different jobs in her capacity as lead

person.  She reported to Barnhart that she would probably need to get out of the

department in which she was working, and Barnhart told her “if that’s what I needed to do

then I needed to do it.”  But Claimant stated that she was unable to find another area in

which to work.  Toward the end of her tenure at Ranger, however, Cheryl Davenport, who

is with the company’s human resources department, saw to it that she was assigned to an

area that had less dust and lifting, and the resins and catalysts were contained in a bag

to keep them out of the air.  Notwithstanding these measures, it was Claimant’s testimony



Murray - F903302 & F903303 11

that her condition did not improve because she already had developed chronic obstructive

pulmonary disorder (“COPD”).

With respect to her back, Claimant stated that she injured it at Ranger on two

occasions, and aggravated it in 2007.  When asked what happened on that occasion, she

testified:

I was training a new girl in the console area, and we were lifting a part out,
which was a console and it’s really big.  And she didn’t have a hold of it right,
and as we were flipping it, it, it, she dropped it.  And she started to drop it,
so I went to try to catch it and I went down.  And that’s when I twisted my
back, was catching it.

She was sent to the company physician, Dr. Richard Burnett.  He sent her to physical

therapy.

Claimant is currently drawing Social Security disability benefits.  When asked why

Respondents were not taking care of her medical treatment, she stated:  “I didn’t ask them

to.  I had insurance, so I just assumed I’d pay for it with that.”  She did not seek workers’

compensation benefits until after Ranger laid her off.  Claimant last worked there on

September 5, 2008.

Her testimony was that her condition has remained the same since she left Ranger,

but that it became much worse over the duration of her employment.  She stated that her

lungs hurt all the time, and she could not breathe.  Claimant has become depressed

because she can no longer work, and she has gained at least 25 pounds.  She estimated

that the furthest she could currently walk would be 1½ to 2 blocks before needed to rest

her back and catch her breath.  In her back, she has felt for the last 18 months a near-
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constant sensation similar to someone placing a fist there.  She uses inhalers to treat her

lung condition, and uses pain medication and heat to treat her back.

Claimant testified that she was involving in a vehicle rollover accident that caused

her entire body, including her back, to hurt.  However, she stated that her condition

returned after two weeks to the way it was before.

As to her ability to recall events, Claimant stated:

I can’t remember day to day things most of the time.  And I really don’t
remember dates.  I mean, I can be reminded and, you know, maybe I’ll
remember and maybe not.  But you can’t tell me something, you know, and
then five minutes, five, ten minutes later I probably can’t repeat what you had
to say about it.  And I have been to a psychologist for that.

Under questioning from Respondents, Claimant testified that she left Ranger

because of downsizing due to economic conditions.  She was still able to work at the time

she was laid off–and she was doing so at her regular job, at regular hours..  Claimant

applied for and drew unemployment benefits from September 2008 until June 2009.  In

order to receive these benefits, she had to certify that she was ready, willing and able to

work, and she had to make contacts with potential employers.  She never went to work

anywhere else.

Claimant stated that she was able to continue her job at Ranger because it was

made easier for her.  She maintained that she missed a lot of work.

With respect to her physical condition, Claimant admitted that she has been

overweight for quite some time, and has suffered from hypertension, hypothyroidism,

migraine headaches, a sleep disorder, COPD, transient ischemic attacks (“TIAs”), low

magnesium, and periodic swelling.  Of these, Claimant stated that her COPD, hypertension
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and depression are related to her work at Ranger.  She has taken medication for

depression for seven to eight years.  Claimant denied that her bronchitis episodes

occurred more frequently than once a year prior to working for Ranger.  Her doctors have

attributed her breathing problems at least in part to her smoking.  As opposed to her

testimony on direct, she admitted that at one time she was smoking a 1½ packs of

cigarettes a day.  She used an inhaler before her employment at Ranger, and had

coughing/shortness of breath prior to 2000.  Claimant told Davenport and Barnhart when

she changed jobs in March 2008 that her shortness of breath was due in part to being

overweight, smoking and having a wood stove at home.  She did not file a claim for a lung

injury until April 9, 2009–seven months after leaving Ranger.

As for her back, Claimant was unsure if the incident happened on October 1, 2007,

but was sure that it happened in the fall of that year.  But she did not file a Form AR-C

concerning it until April 9, 2009.  On the day of the incident, she had worked half her shift

before injuring herself.  She did not report the injury until the next day, and thought she

was off work less than seven days.  Claimant saw a doctor three times, and was on light

duty approximately six weeks.  She was returned to regular duty in the fall or winter of

2007, and continued to work in that capacity until she was laid off.  Claimant underwent

no further treatment for her back after the release, and no longer took prescription

medication for it.

She hurt her back at home in 1999, and told her doctor at that time that she had

problems with it before.  In two Forms AR-N, she represented that she hurt her back at

Ranger on April 28, 2005 and July 13, 2006.  In the latter, she represented that she hurt



Murray - F903302 & F903303 14

herself while pulling on a console with the aid of a new employee.  In light of this, she

admitted that she did not hurt her back in the fall of 2007.

With respect to the rollover accident, Claimant admitted that she testified in her

deposition that she did not hurt her back at that time.  But her insurance claim from the

accident mentions lower back pain.  She attempted to explain the discrepancy by stating

that at the time of the deposition, she did not remember her back getting hurt.

Under follow-up questioning from her counsel, Claimant testified that Dr. William

Galli in February 2008 recommended that she not be exposed to resins or fiberglass at

work.  She stated that Galli’s prediction came true; she continued to be exposed to these

substances and became unable to work.

When questioned further by Respondents, Claimant stated that she worked at

Ranger seven more months after the above-referenced visit to Dr. Galli, before being laid

off.  She was placed in a downstairs area at the plant.

Under questioning from me, Claimant testified that she began using a respirator

about two years after coming to Ranger.  She used it or a dust mask when operating a

grinder and at other times, but wore no protection when answering questions or leaving

her area there.  It was her testimony that most of Ranger has fumes and dust.  She

estimated that she did not use a mask or respirator three to four hours of the work day.

These devices are available at Ranger to those who wish to use them.  However, they are

not required.

Sandi Barnhart.  Called by Respondents, Barnhart testified that she works in the

human resources area at Ranger, but focuses on workers’ compensation.  She has been
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employed in this capacity there for 20 years.  Barnhart stated that she knows Claimant.

She stated that Claimant was removed from Ranger by ambulance on a number of

occasions:

Well, Lena had, had multiple problems, actually.  Like on one particular
occasion, she had a rapid heartbeat.  I would check her blood pressure, it
would be off the chart or whatever.  She’d have some chest pains or
something, and we would get really concerned and call an ambulance.  It, it
was, you know, happened at least three or four times that I remember.  It
was, it was always something, generally, with a rapid heartbeat or a blood
pressure issue.  One time she had really severe nausea and vomiting with
it, so yeah.

Barnhart did not recall any of these instances involving back problems or shortness of

breath.

Barnhart was present when Claimant testified concerning episodes in April 2005

and July 2006.  It was Barnhart’s testimony that Ranger accepted both of these.  Claimant

was placed on light duty for a time following the 2006 incident, and was released to full

duty, following physical therapy, around September 26, 2006.  At that point, she returned

to her regular duties, and continued working.  Barnhart stated that Ranger has no record

of Claimant sustaining a back injury in the fall of 2007; and she could find no indication

that Claimant underwent treatment for her back during this period.  In fact, records indicate

she only missed one day of work in September 2007, and she had no significant absences

the rest of the year.  Barnhart had no knowledge that Claimant was alleging a fall 2007

back injury until the Form AR-C was filed in 2009.  She could not locate an incident report

by Jack Curtis, although Claimant testified the he was the one to whom she reported

getting hurt.
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According to Barnhart, Claimant worked full duty until she left the company.  The

reason for her departure had nothing to do with her physical condition; she was laid off

because of a downturn in the economy.

Ranger is subject to the requirements of the Occupational Safety and Health

Administration (“OSHA”).  The agency comes into the plant on a regular basis.  It was

Barnhart’s testimony that the plant was in compliance with OSHA during the period at

issue.  There were 20 other employees in Claimant’s department, but Barnhart did not

know of any them having breathing symptoms similar to that described by Claimant.

On cross-examination, Barnhart stated that Claimant was a good and honest

employee.  She agreed that a chemical odor at the plant is palpable.  Barnhart clarified her

testimony to state that while Ranger is in compliance with OSHA, that does not mean a

violation has never been found there.  She admitted that violations have occurred.

Barnhart is in her office, as opposed to being out in the plant, about 95 percent of the time.

Under questioning from me, Barnhart stated that none of these violations, to her

recollection, had to do with the presence of particulate matter in the plant, or the failure to

wear masks or respirators.

Testimony-Deposition

Lena Murray.  Claimant was deposed on September 28, 2009, and the transcript

thereof was admitted as Respondents’ Exhibit 2.  The clear majority of the key testimony

was repeated and/or referenced in the hearing.  However, the deposition reflects that

Claimant also offered the following:
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The day after she injured her back lifting the console, she filled out an incident

report.  The console weighed over 50 pounds.  In contrast to her hearing testimony that

she underwent no more back treatment after her release, she stated her that she saw Dr.

Mark Williams in May or June of 2009, and he provided muscle relaxers, pain medication,

and referred her to physical therapy.

Claimant brought a note to Davenport from her doctor stating that chemical

exposure was the cause of her lung problems.  She complained to Davenport about the

chemicals at least six months prior to being laid off.  According to Claimant, she was

transferred to an area with better ventilation, but her lung condition did not improve.  She

maintained that her lung problem was one reason she had to stop working.  Claimant was

aware of two other employees in her department who had problems caused by inhalation

of chemicals.

Under questioning from her counsel, Claimant stated that her back pain sometimes

is as high as 9/10, but averages 5/10-6/10.

When asked if she had lung problems before going to Ranger, she stated:  “No, not,

I did, but not as bad.  It intensified.”  Her lungs did not begin to bother her at work until

about a year and a half to two years into her employment.  At that point, she “was in a lot

of hot fumes” due to the setting up of the fiberglass.  Ranger provided respirators “most

of the time.”  While the respirator helped, she had trouble breathing through it.

Medical Exhibits
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Respondents’ Exhibit 1, 365 pages in length, details the extensive treatment of

Claimant’s various conditions since 1998.  However, only those records that relate to the

issues at bar will be discussed:

Lungs.  Claimant on January 13, 1998, presented with breathing problems and a

history of bronchitis and was prescribed, inter alia, inhalers.  On July 13, 1999, she told

Dr. Rolland Bailey that she had coughed up blood the previous evening.  She was treated

on multiple occasions in 2003 by Dr. Bailey for coughing and other breathing problems.

Dr. Lori Cheney treated her on November 9, 2003 for, inter alia, asthma.  A chest x-ray on

November 11, 2003 showed no acute infiltrates or effusions in the lungs.  A note on that

date states that Claimant “has significant asthma . . . .”  Dr. Otis Warr stated that she

“should be treated aggressively for her asthma and should have investigation for

noncardiac chest pain.”  Dr. Croom on November 24, 2003 wrote that severe

hypothyroidism, shown by a TSH reading of 179.15, explained her symptoms.  She

continued to treat her breathing symptoms with inhalers.  On August 20, 2004, she

reported having no shortness of breath since the change in her angina medication took

place.  Claimant reported on January 4, 2005 that her bronchitis had “mostly resolved.”

On May 16, 2005, she presented with a cough and congestion.  X-rays showed

prominence of the hilar regions bilaterally, which Dr. Kyle McAlister found to be “worrisome

for adenopathy or large pulmonary vessels,” and recommended further evaluation.  A

chest CT scan on May 27, 2005 showed only mild scarring in the posterior upper lobes,

with “no significant suspicious finding.”
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Claimant reported to Dr. Croom on September 1, 2005 that her dust mask broke

while she was operating a grinder, and that the left side of her face became swollen.

Nasal swelling was noted.

On May 18, 2006, Claimant was admitted to Baxter Regional Hospital with

complaints of, among other things, shortness of breath.  No history of the onset of

symptoms was given.  She was diagnosed as having “asthma exacerbation” and COPD.

On various occasions in 2007 and 2008, Claimant presented with a cough and chest

congestion.  No cause for these instances is given.

Claimant presented with a complaint that she was coughing up flecks of blood, and

a chest CT was performed on January 9, 2008.  Only mild pleural scarring and thickening

in the left side was found.  She was treated for bronchitis.

On January 15, 2008, Dr. Galli saw Claimant for what he described as “the

possibility of a reactive airway problem.”  Claimant told him that she has had asthma for

15 to 20 years, or at least was told that, and has worked at Ranger for approximately the

same period or slightly less.  She stated that her wheezing and shortness of breath have

worsened in the past three years, and exacerbations have become more frequent.

According to her history, she quit smoking two years before but smoked two packs a day

for 25 years.  She told Galli that her job at Ranger put her around a lot of fiberglass

sanding.  Dr. Galli recommended that she obtain the worksheets on the chemicals she is

around at work in order to determine if they are causing her problems.  Galli wrote in

pertinent part:

ASSESSMENT/PLAN
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1. Underlying history of most likely a reactive airways process.  I did
review the patient’s CT scan of her chest which was done recently
within the last couple of weeks and this is essentially unremarkable.
There are no signs of a mass.  There are no signs of a pulmonary
emboli and interstitial process is not seen.  What I would recommend
is a full set of pulmonary function studies to ascertain the patient’s
degree of obstruction.  At that time, she is to stop the inhalers.  For
now she is to continue with the Advair and albuterol and also on the
Singulair.  Most likely the patient has a combination of an obstructive
process either due to the longstanding tobacco history of 50 pack
year history or even environmental exposure with all the chemicals
that are being used at her work.  I do recommend review of the
chemical worksheet if that is available to her and ascertain whether
or not the patient is having respiratory issues from this.  She is
wearing a respirator she said about 75% of the time and so this may
help.  Another possibility that I believe Dr. Valach has already
explained to her is that she may have to relocate to a different
position at her job, and this may be a reality as well.

On February 4, 2008, Dr. Galli wrote:

Underlying history of most likely reactive airway process.  The question is
what is actually triggering this.  She had a RAST test done as well as IgE
levels and these were all unremarkable.  She is exposed to a lot of
chemicals at work with a lot of resins and there is a very good possibility that
these resins as well as the fiberglass exposure can cause this.  What I would
recommend is avoidance of these resins as much as possible.  If this is the
only type of work that the patient can do, then she may consider
reemployment or transfer to a different department or even given the
severity, I saw a spirometry with her FEV1 down to 40% predicted in
September, the possibility of disability in the future.
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Galli essentially repeated this in a “To whom it may concern” letter on March 19, 2008.

On March 20, 2008, Claimant saw Dr. Bodunrin Badejo and stated, inter alia, that

she has frequent reflux symptoms with heartburn.  She was assessed as having gastro-

esophageal reflux disease (“GERD”).  Claimant also stated that she had bright red blood

streaked in her stool for the past four to six weeks, and she was assessed as having

hematochezia.

Claimant saw Galli again on December 11, 2008 and reported that she had left

Ranger.  Nonetheless, she reported having an increased wheeze.  She applied for

disability but was denied.  In a return visit on February 12, 2009, she stated that she had

been doing relatively well until a couple of weeks before.  Again, she reported a significant

amount of wheezing.

In a questionnaire dated March 5, 2009, Dr. Daniel Valach wrote that Claimant has

a severe shortness of breath and cough.

Dr. Galli saw Claimant on May 12, 2009.  She told him that she is doing well but is

experiencing increased fatigue and some congestion, which she attributed mostly to her

lungs.  She reported on May 15, 2009 that she was breathing better, but on June 11 and

25, 2009 stated that she was still coughing and wheezing.  A July 22, 2009 chest x-ray

showed no infiltrate or mass, and her pleural spaces were clear.

Back.  She saw Dr. Bailey for muscle strain on September 8, 1999 after lifting boxes

out  of the top of a closet at her home.  On June 17, 2003, she presented with, among

other things, post-traumatic stress disorder from a motor vehicle accident in June 2001.
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On September 1, 2004, she complained of back pain to Dr. Bruce Robbins.  Her

complaints of severe headaches ultimately resulted in a spinal tap on September 28, 2004.

On April 29, 2005, she presented with low back pain, which she attributed to “lifting

consoles.”  She was assessed as having a strain and prescribed, inter alia, Flexeril.  A test

of unknown type reflected only mild degenerative changes, with no disc space inequality.

On May 6, 2005, she reported that she was doing a lot better, but was still feeling some

stiffness.  She was released to return to work at regular duty on May 9, 2005.  Claimant

reported being a lot better on May 23, 2005, and she was assessed as having zero percent

(0%) disability.

Claimant on July 13, 2006 complained of hurting her back while pulling a large part

out of a mold (while aided by another person).  X-rays showed only anterior degenerative

changes, with L5-S1 narrowing.  She was assessed as having lower back strain with a

torsion twist.  Dr. Paden took her off duty for 48 hours, and light duty thereafter.  On July

17, 2006, she returned and complained of severe back pain radiating down both legs.  She

was assessed as having muscle spasms and was given a five-pound lifting restriction,

physical therapy for four weeks, and was recommended for an MRI.  On July 24, 2006,

Claimant reported improvement, but still having pain with twisting.  She was kept on light

duty.  On July 27, 2006, it was noted that she would undergo an MRI if physical therapy

did not help.  Claimant reported that she had only had one minor back injury prior to this

occurrence, and has not been hurt since.  Physical therapy evaluation showed “rudatory

muscle spasms present from about L4 up through at least T11 or 12.”  She continued to

complain of low back pain on August 18, 2006, and physical therapy and traction were
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recommended.  On September 1, 2006, Claimant reported that while she was still having

a problem, the previous week was good with no problem.  She was placed back on regular

duty.

Dr. Valach wrote on March 5, 2009 that Claimant cannot lift and carry because of

back pain and shortness of breath.

Claimant on May 18, 2009 complained of severe low back pain, and described

“popping” and “grinding” when she moves.  X-rays showed degenerative bony spurs and

narrowing of the L5-S1 space.

Nonmedical Exhibits

Respondents’ Exhibit 2.  Attached as exhibits to Claimant’s deposition are the two

Forms AR-C for the instant proceeding.

Respondents’ Exhibit 3.  This exhibit is comprised of documents related to

Claimant’s receipt of unemployment benefits.

Respondents’ Exhibit 4.  This exhibit contains the motor vehicle collision report

prepared by the Arkansas State Police concerning Claimant’s rollover accident on June

26, 2007.

Respondents’ Exhibit 5.  In Claimant’s statement of claim to her private insurer

concerning her vehicle rollover, she experienced, inter alia, “lower back pain” following the

accident.

Respondents’ Exhibit 6.  This exhibit, an email from Davenport with the subject “JOB

DESCRIPTION LENA MURRAY” in the subject line, contains a job description for the

position of Closed Cavity Bag Molding Assembler.  While the job requires standing 80
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percent of the day, it entails less than five pounds lifting, minimal stooping, bending,

stretching and twisting.  The description notes that the job “is a closed cavity bag molding

process,” and that the only personal protective equipment required are safety glasses and

rubber gloves.

Respondents’ Exhibit 7.  This exhibit is comprised of two Forms AR-N that bear

Claimant’s signature.  The first, dated April 29, 2005, states that she injured her back on

April 28, 2005 at Ranger while “Lifting parts and Twisting Body [sic].”  The second, dated

July 13, 2006 states that the following occurred on July 11, 2006 at 10:30 a.m.:  “I was

lifting & pulling a 2000 console from mold with new employee, was dropping console and

twisted or something [sic] in back.”

ADJUDICATION

A. Whether Claimant sustained a compensable injury.

Claimant has contended that she suffered compensable injuries to her low back and

lungs.  Respondents dispute this.

1.  Low Back

Claimant has advanced three legal theories for the compensability of this alleged

injury: (1) that it occurred by specific incident, (2) that it was gradual onset in origin, or (3)

that it was an aggravation of a pre-existing condition.

Specific incident.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

by a preponderance of the evidence that:  (1) an injury occurred that arose out of and in

the course of his or her employment; (2) the injury caused internal or external harm to the
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body that required medical services or resulted in disability or death; (3) the injury is

established by medical evidence supported by objective findings, which are those findings

which cannot come under the voluntary control of the patient; and (4) the injury was

caused by a specific incident and is identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Id.  This

standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).

The medical evidence in this case reflects that Claimant was found to have spasms

on July 17, 2006.  This was also a finding of her July 27, 2006 physical therapy evaluation.

Muscle spasms can constitute objective medical findings.  Estridge v. Waste Management,

343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142,

4 S.W.3d 124 (1999).  During treatment, Claimant related that she injured her back at

Ranger while trying to prevent a console, which she and a co-worker were lifting, from

falling.  This is consistent with her hearing testimony.  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.  I credit Claimant’s testimony on this point.

The medical evidence shows that the injury caused internal harm to Claimant’s body

that necessitated the rendering of medical services.

As recounted above, Claimant testified incorrectly that this alleged incident occurred

in the fall of 2007.  However, when shown her Form AR-N, which reflects that the incident

occurred on July 11, 2006, she admitted that she was mistaken as to the date.  Barnhart

confirmed that no reports at Ranger or treatment records for Claimant point to a 2007

injury.  I find that the incident did indeed occur on July 11, 2006, and Respondents

received notice of it on July 13, 2006.  With regard to Claimant’s inability to recall the

correct date, I note that the Arkansas Supreme Court has held that the claimant must

prove only that the occurrence of the incident is capable of being identified, not the precise

date.  Edens v. Superior Marble and Glass, 346 Ark. 487, 58 S.W.3d 369 (2001)  Her

inability to name the correct date only goes to her credibility.  Id.  In view of the medical

evidence conforming with her testimony, I do not find the misidentification of the date to

be fatal to her claim.

To show that his back injury arose out of his employment, Claimant must show that

a causal connection existed between the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in the course of

employment” when it occurs “within the time and space boundaries of the employment,

while the employee is carrying out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944
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S.W.2d 524 (1997); Pilgrims Pride Corp. v. Caldarera, 54 Ark. App. 92, 923 S.W.2d 290

(1996).  See Sartor, supra.

Claimant’s testimony and the statements she made to medical personnel

contemporaneously with her injury show that she suffered this injury while working at

Respondent Ranger.  A causal relationship may be established between an

employment-related incident and a subsequent physical injury based on the evidence that

the injury manifested itself within a reasonable period of time following the incident, so that

the injury is logically attributable to the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263

(1962).  I find that Claimant has met her burden of proof that she incurred a compensable

injury to her low back by specific incident on July 11, 2006.

Gradual onset or aggravation.  Claimant has also posited that her low back injury

was a compensable gradual-onset one or, in the alternative, was a compensable

aggravation of a pre-existing condition.  Because I have found a compensable specific-

incident injury, these two alternate theories will not be addressed.

2.  Lungs

Specific incident.  Claimant has not identified, and the evidence has not otherwise

shown, a specific incident that caused her lung condition.  Her own testimony was that the

alleged damage to her lungs was not caused by a one-time exposure, but rather occurred

over time at the Ranger plant; and the parties stipulated, and I accept, that her allegation

is one of a gradual onset injury.  Therefore, a claim of a compensable injury to the lungs

by specific incident must fail at the outset.
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Gradual onset.  With respect to injuries that are gradual-onset in origin, Ark. Code

Ann. § 11-9-102(4)(A)(ii) & (a) (Repl. 2002) states:

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident and is identifiable by time and place of occurrence, if the
injury is:

(a) Caused by rapid repetitive motion. Carpal tunnel syndrome is specifically
categorized as a compensable injury falling within this definition;

(b) A back or neck injury which is not caused by a specific incident or which
is not identifiable by time and place of occurrence; or
(c) Hearing loss which is not caused by a specific incident or which is not
identifiable by time and place of occurrence[.]

Alleged gradual-onset lung injuries are analyzed under the test for an occupational

disease.  See, e.g., Ring v. Stone & Sons Monument, 2005 AWCC 94, Claim No. F305003

(Full Commission Opinion filed May 10, 2005).

Occupational disease.  In defining this cause of action, Ark. Code Ann. § 11-9-

601(e)(1)(A) (Repl. 2002) provides:

(A) “Occupational disease”, as used in this chapter, unless the context
otherwise requires, means any disease that results in disability or death and
arises out of and in the course of the occupation or employment of the
employee or naturally follows or unavoidably results from an injury as that
term is defined in this chapter.

A causal connection between Claimant’s job and the disease must be established by a

preponderance of the evidence.  Id. § 11-9-601(e)(1)(B).  In setting parameters concerning

such a claim, the statute further reads:

An employer shall not be liable for any compensation for an occupational
disease unless . . . [t]he disease is due to the nature of an employment in
which the hazards of the disease actually exist and are characteristic thereof
and peculiar to the trade, occupation, process, or employment and is actually
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incurred in his or her employment.  This includes any disease due to or
attributable to exposure to or contact with any radioactive material by an
employee in the course of his or her employment[.]

Ark. Code Ann. § 11-9-601(g)(1)(A) (Repl. 2002).  An occupational disease is

characteristic of an occupation, process or employment where there is a recognizable link

between the nature of the job performed and an increased risk in contracting the

occupational disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675

S.W.2d 841 (1984).  Such diseases are generally gradual rather than sudden in onset.

Hancock v. Modern Indus. Laundry, 46 Ark. App. 186, 878 S.W.2d 416 (1994).

In the evidence before me, the only physician to discuss the possibility that

Claimant’s breathing problems might be causally related to her employment at Ranger was

Dr. Galli (while he alluded in his note to Dr. Valach supposedly advising Claimant she

might have to switch jobs, this is not documented).  After Galli initially evaluated her, he

wrote the assessment quoted at length above.  Part of that note reads:  “Most likely the

patient has a combination of an obstructive process either due to the longstanding tobacco

history of 50 pack year history or even environmental exposure with all the chemicals that

are being used at her work.”  He stated that it could be due either to Claimant’s

smoking–which, whether you believe her inconsistent testimony or what is reflected in

other records, was much, much more than 50 packs per year, or less than a pack a

week–or could be due to her work environment.  Dr. Galli recommended that Claimant

review “the chemical worksheet”–likely the Material Safety Data Sheets (“MSDS”) of the

chemicals used at Ranger.  The record does not show that Galli saw them.  Yet two weeks

later, on February 4, 2008, Galli in his notes he spoke only of the resins and fiberglass,
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without mentioning smoking.  There is no explanation for the doctor in this instance

neglecting to consider her smoking habit, which according to her testimony at one time

was a pack and a half per day and per Galli’s earlier notation was actually two packs a day

for 25 years.  Even so, his assessment here was a guarded one; he wrote only that “there

is a very good possibility that [these substances] can cause [a reactive airway process].”

(Emphasis added)

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No.

F213354 (Full Commission Opinion filed February 14, 2005), the Full Commission

addressed the standard when examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a connection
between an injury and the claimant's employment, Wal-Mart v. Van Wagner, 337
Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion is offered on causation,
the opinion must be stated within a reasonable degree of medical certainty.  This
medical opinion must do more than state that the causal relationship between the
work and the injury is a possibility. Doctors' medical opinions need not be absolute.
The Supreme Court has never required that a doctor be absolute in an opinion or
that the magic words "within a reasonable degree of medical certainty" even be
used by the doctor; rather, the Supreme Court has simply held that the medical
opinion be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was the
reasonable cause of the injury, this evidence should pass muster.  See, Freeman
v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).  However, where
the only evidence of a causal connection is a speculative and indefinite medical
opinion, it is insufficient to meet the claimant's burden of proving causation.  Crudup
v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d 900 (2000); KII Construction
Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).
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Under this analysis, I find that Galli did not opine within a reasonable degree of

medical certainty that Claimant’s breathing difficulties were due to workplace exposure to

fiberglass, resins or other chemicals.  In fact, he appeared to be unsure of any definitive

connection.  This conforms with the evidence at bar.  It must not be forgotten that her lung

problems did not arise after she went to work for Ranger.  Instead, as she testified, she

had pre-existing breathing problems that included asthma and bronchitis.  She admitted

at the hearing that she told Davenport and Barnhart at the time she changed jobs–which

occurred after she saw Galli–that her shortness of breath was due in part to being

overweight, smoking and having a wood stove at home (a factor Dr. Galli was apparently

not aware of).  Her smoking habit had been heavy and of a longstanding nature.

Although Claimant has problems with her memory, I find her to be a sincere, honest

individual.  But her belief, no matter how sincere, that her breathing problems are due to

her job at Ranger is not a substitute for credible evidence.  Graham v. Jenkins

Engineering, 2004 AWCC 46, Claim No. F112391 (Full Commission Opinion filed March

12, 2004).  To find in her favor, in light of the foregoing, could only be the product of

speculation and conjecture–arbitrarily choosing her job over her smoking as the cause.

She has not shown that her alleged injury arose out of and in the course of her

employment.

Aggravation.  Under the Arkansas Workers’ Compensation Act, the employer takes

the employee as the employer finds him, and employment circumstances that aggravate

pre-existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69,

787 S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the
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employment aggravated, accelerated, or combined with the infirmity to produce the

disability for which compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App.

30, 917 S.W.2d 550 (1996).  An aggravation of a pre-existing non-compensable condition

by a compensable injury is itself compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3

S.W.3d 336 (1999).  An aggravation is a new injury resulting from an independent incident.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  Because it is a new

injury with an independent cause, an aggravation must meet the definition of a

compensable injury.  Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883

(1996).

Again, Claimant has not established the causal relation of any degree between

exposure to fiberglass and/or resins at her job at Ranger and her breathing condition.

Thus, she has not met her burden of proof here, either.  She has not proven by a

preponderance of the evidence that she suffered a compensable lung injury.

B. Whether Claimant is entitled to reasonable and necessary medical
treatment.

Claimant has argued that she entitled to medical treatment of her lungs and low

back. Because she has not proven that she sustained a compensable injury to her lungs,

this portion of the issue is moot and will not be addressed.

As for her low back, Ark. Code Ann.§ 11-9-508(a) (Supp. 2009) states that an

employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for
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such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

After review of Claimant’s medical records that are in evidence, I find that all of her

treatment that she received from July 13, 2006, when Respondents were first given notice

of the injury and when she first received treatment therefor, through September 1, 2006,

to have been reasonable and necessary.  On that latter date, she was released to regular

duty.

The evidence shows that Claimant sought no further back treatment until May 18,

2009, when she sought relief for low back pain that she described as severe.  She also

stated that her back was “popping” and “grinding” when she moves.  At that point, x-rays

showed only degenerative findings.  During this period, she had been gone from Ranger

for some time.  Claimant testified that during the last 18 months, she has had a near-

constant sensation in her back that feels as if someone is placing a fist there.  But I can

find nothing to tie this to the compensable injury that clearly resolved in September 2006.
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Nothing shows this to be a recurrence or a compensable aggravation.  In fact, for me to

find her treatment on and after May 18, 2009 to be causally related to a back injury,

despite a gap in treatment and documented symptoms of well over two years, would entail

that I engage in speculation and conjecture.  Hence, only the treatment in the roughly six-

week period following the injury has been proven by a preponderance of the evidence to

have been reasonable and necessary.
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C. Whether Claimant is entitled to temporary total disability benefits.

As discussed above, Claimant at the beginning of the hearing withdrew the issues

concerning whether the Arkansas Workers’ Compensation Act is constitutional and

whether she sustained compensable injuries to her heart and thyroid gland.  No mention

was made of this issue.  However, during her direct testimony, the following exchange took

place:

Q. All right.  Now, Lena, there was a claim for temporary total disability
benefits.  You’re reserving that now ‘cause you’re not sure as to what
doctors have put you off and when; is that right?  You don’t know the
exact dates that you were off, when you’re asking for temporary total;
is that correct?

A. Right.

Respondents did not object to this.

With respect to her alleged lung injuries, the issue of her entitlement to benefits in

connection therewith is moot because she did not prove that the alleged injuries were

compensable.  As to her compensable low back injury, in view of this testimony, I will

permit her to reserve the issue.

D. Whether Claimant is entitled to a controverted attorney’s fee.

No indemnity benefits are being awarded pursuant to this decision.  Therefore,

Claimant has not proven by a preponderance of the evidence that she is entitled to a

controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl. 2002).
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CONCLUSION

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


