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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G004869

DONALD MULLENIX   CLAIMANT

CITY OF CASH           RESPONDENT EMPLOYER

MUNICIPAL LEAGUE WC TRUST                        RESPONDENT
CARRIER

ORDER AND OPINION FILED DECEMBER 3, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN McNEELY, Attorney at Law, Little
Rock, Arkansas.

Respondents represented by the HONORABLE J. CHRIS BRADLEY, Attorney at Law,
North Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on October 22,

2010.  A Prehearing Conference was held on September 7, 2010 and a Prehearing

Order was filed on September 8, 2010.  A copy of the Prehearing Order was marked as

Commission Exhibit #1 and made a part of the record without objection.

At the Prehearing Conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was a June 19, 2009 specific incident.

2.  The compensation rate is $133 per week.

The claimant contends he sustained a compensable injury arising out of his

employment and that he is entitled to medical benefits, temporary total disability
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benefits from July 22, 2009 to a date to be determined and attorney’s fees.

Respondents contend the claimant did not sustain a compensable injury while in

the course and scope of his employment.  The claim has been controverted in its

entirety.  

ISSUES TO BE LITIGATED

1.  Compensability

2. Medical benefits

3.  Temporary total disability benefits

4.  Attorney’s fees

From a review of the record as a whole, to include medical reports, documents

and 

other matters properly before the Commission, and having had an opportunity to hear

the testimony of the witnesses and to observe their demeanor, the following findings of

fact and conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a June 19, 2009 specific incident.

2. The compensation rate is $133 per week.

3. The claimant has failed to prove by a preponderance of the evidence that
he sustained a compensable injury arising out of and in the course of his
employment.  

4. The claimant has failed to prove that he was performing employment
services on June 19, 2009.  

5. The claim for benefits is respectfully denied and dismissed.
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DISCUSSION

The claimant, 64 years old, worked as the Chief of Police beginning mid-August

2008.  The injury to the claimant’s left ankle happened on June 19, 2009.  The claimant

testified that in his capacity as the police chief he hired some additional officers and

was able to get another police vehicle.  According to the claimant, he loaned his

personal camera equipment to be used in the police car to film the traffic stops.  The

claimant testified that he used his private vehicle and his surveillance equipment to

perform some surveillance activities for the police department on occasion. The

claimant also worked in his own private investigator business.

According to the claimant, he bought a paraglider to use in drug interdiction. 

The purpose was to use the paraglider to do surveillance because of the drug problem

in the city.  According to the claimant, on June 19, 2009 he picked up a reserve officer,

went to the police department to pick up some warrants, and then went to Bobby

Johnson’s residence where the paraglider was stored.   The claimant was going to

unload the paraglider from the trailer and return the trailer to its owner.  The claimant

explained what happened next:

So what happened that day - I don’t know what happened to the
glider. I do not know what happened. I said to Fred, “This thing hasn’t been
cranked since we parked it, and I’m just going to see if the battery is up on
it.” So I halfway got in it and hit the starter, and here we went.

The only thing I could do - if you’ve got the chute in the sack, that
vehicle is kinda like a moped. It takes off. So the only thing I could do at that
time was run the paraglider into a rice field in the mud, and it finally stopped;
and I didn’t know that I was even injured.
T., p. 27, lines 10-19

The incident happened on a Friday and it was Monday morning that the claimant
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realized his ankle was hurt.  Right after the paraglider incident on Friday, he was

limping but thought he had just sprained his foot.  The claimant sought some medical

treatment at the VA on Monday and had an x-ray which showed a broken bone in the

foot.  T-28. 

According to the claimant, he was on duty and was in radio contact with the

Police Department.  Further, the claimant testified that he had a reserve officer with him

who could not be on duty unless he had an officer with him or he was in radio contact. 

The claimant testified that he recalls participating in a drug bust in July 2009 but he

resigned about July 22, 2009.  The claimant testified that he remained in a cast through

September 2009 and then was on a walker, crutches and a cane.  The claimant

testified that he is no longer able to be a certified police officer because of his ankle. 

The claimant testified that he continues to have problems with his ankle today.  

Under cross examination, the claimant testified that his average weekly wage

was $200 per week and he was not required to keep track of his hours.  The claimant

confirmed that he might work six hours from time to time, two hours another time and

then might get a call to go out from Dispatch.  

The claimant verified that he purchased the paraglider in January 2009 from an

individual in Tyronza.  After the crash, the individual in Tyronza bought the paraglider

from the claimant.   The claimant testified that the purchase of the paraglider was a

private purchase by him and the City did not reimburse him.  The claimant also

confirmed that he took his truck to Mr. Johnson’s house on June 19, 2009 with the

intent to remove the paraglider and take the trailer back to the person it belonged to in
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Marked Tree.  The claimant confirmed that he and the reserve officer would drive

through Truman on the way to Marked Tree and the reserve officer would pick up the

police car having the camera equipment installed on it.  Later in the afternoon, the

reserve officer and the claimant went to Newport to serve some warrants.  

The claimant confirmed that he never used the paraglider to do anything related

to the Police Department.  The claimant confirmed he told Bobby Johnson to tell the

council members that he resigned on July 22, 2009 and he did not call the mayor or

any council members directly.   

Terri Curston, Recorder/Treasurer for the City of Cash, testified that she wrote

the claimant a check on June 10, 2009 for the full month of June even though he was

not working since he resigned about the first week of June.

Leroy Burton, Mayor of the City of Cash, testified he has held that office for 12

years.  Mr. Burton testified that he did not authorize use of a paraglider for drug

surveillance.  He testified that the city of Cash is about a third of a square mile.  Mr.

Burton testified that the claimant was the chief of police for about 4 years but the

claimant did not have the authority to act on behalf of the City of Cash after June 10,

2009 since he had resigned.  

ADJUDICATION

In order for an accidental injury to be compensable, it must arise out of an in the

course of employment.  Ark. Code Ann. §11-9-102(4)(A)(i)(Supp.2009).  A

compensable injury does not include an injury inflicted upon the employee at a time

when employment services are not being performed.  Ark. Code Ann. §11-9-
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102(4)(B(iii).  An employee is performing employment services when he or she is doing

something that is generally required by his or her employer.  Dairy Farmers of Am., Inc.

v. Coker, 98 Ark. App. 400, 255 S.W.3d 905 (2007).  

The same test is used to determine whether an employee is performing

employment services as is used when determining whether an employee is acting

within the course and scope of employment.  Parker v. Comcast Cable Corp., 100 Ark.

App. 400, 269 S.W.3d 391 (2007).  The test is whether the injury occurred within the

time and space boundaries of the employment, when the employee was carrying out

the employer’s purpose or advancing the employer’s interest directly or indirectly.  Id. 

The issue of whether an employee was performing employment services within the

course of employment depends on the particular facts and circumstances of each case. 

Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  

In the instant case, the claimant was unloading and moving a paraglider on June

19, 2009 where the paraglider was stored at a residence.  The paraglider was

personally purchased by the claimant and the cost was not reimbursed to the claimant

or authorized by the employer.  After considering the credible evidence, I find the

claimant has failed to prove by a prep. of the evidence that he sustained a

compensable injury at a time when employment services were being performed.  The

claimant had a flexible schedule where he could chose the time he worked and was

paid a set salary.  While it was the claimant’s testimony that he was on duty at the time

of the injury, I am unable to find that he was directly or indirectly advancing the

interests of his employer when he was unloading the paraglider that he personally
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owned and was stored at a private residence.  There was testimony that the city did not

own the paraglider nor did the claimant obtain permission to purchase or to use such

equipment.  The mayor testified that he was not aware of the paraglider until sometime

after the claimant’s accident. 

In addition, there was conflicting testimony about when the claimant actually left

the employment of the respondent.  While the claimant testified that he voluntarily

resigned on July 22, 2009, there was testimony by the mayor and  the

Recorder/Treasurer that he resigned on or before June 10, 2009 and was paid through

June 2009.  Further, the June 22, 2009 medical report indicated that the “Patient states

hurt left ankle on mopad on Friday.” Cl. #1, p. 3.  There was testimony by both the

claimant and the Recorder/Treasurer that the claimant was not paid in July 2009.  

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment. 

The claimant has failed to prove that he was performing employment services on June

19, 2009.  The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.  

_______________________________
LINDA K. MARSHALL
Administrative Law Judge


