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STATEMENT OF THE CASE

On December 1, 2009, the above-captioned claim was heard in Batesville,

Arkansas.  A pre-hearing conference took place on September 28, 2009.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  These three stipulations, which I accept, are the following:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/self-insured employee relationship existed on March 11, 2009.
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3. Claimant’s average weekly wage of $267.79 entitles her to temporary total

disability benefits in the amount of $179.00 per week and permanent partial

disability benefits in the amount of $154.00 per week in the event she is

found entitled to such benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are the following:

1. Whether Claimant sustained a compensable injury to her right leg as the

result of a bite from a brown recluse spider.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Contentions

The contentions of the parties are as follows:

Claimant

1. Claimant contends the she sustained a compensable injury to her right leg

as the result of a bite from a brown recluse spider and is entitled to

reasonable and necessary medical treatment therefor.

Respondents:

1. Respondents contend that Claimant did not suffer a compensable injury

under the Arkansas Workers’ Compensation Act on or about March 12,

2009, while working for the respondent employer.
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2. Respondents contend that the medical documentation does not support

entitlement to temporary disability benefits in the event compensability is

found.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 will be admitted into evidence and will be

accorded due weight.

4. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her right lower extremity due to the bite of a brown

recluse spider on March 11, 2009.

5. Claimant has proven by a preponderance of the evidence that the treatment

she received on from March 12-17, 2009 for the spider bite and which is

reflected in Claimant’s Exhibits 1 and 3 was reasonable and necessary.

Respondents are responsible for all such treatment, including prescriptions.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 3



Motes - Claim No. F902826 4

At the hearing, Claimant moved for the admission of what had been pre-marked as

Claimant’s Exhibit 3.  Respondents objected to the admission of the exhibit.  The following

colloquy took place:

MR. PARRISH:  Your Honor, none of the documents contained in
Claimant’s Exhibit 3 were tendered prior to the seven-day cut-off or prior to
the hearing for that matter to be designated as exhibits.  There were three
or four pages attached to the Claimant’s Response to Prehearing.  She later
sent some additional materials, including the pest control records in
response to discovery.  I’m not objecting to any of those items.  However,
these late tendered items that were never designated as exhibits are
objectionable and I ask that they be excluded.

JUDGE FINE:  Okay.  And let me ask you before I turn it over to Ms.
Motes, are you certain from a search of your file that these were not
provided to the Respondents?

MR. PARRISH:  I am fairly certain, Your Honor, because when I
prepare our exhibits, I go through the file and pull everything that’s been
submitted by the Claimant.

JUDGE FINE:  Okay.

MR. PARRISH:  And those two packets, which I’m not objecting to, are
the only two things that I reflect that we received as far as exhibits from the
Claimant.

I permitted the exhibit to be proffered, but due to Claimant’s pro se status, did not question

her about this matter until she testified under oath.  During my questioning, the following

exchange took place:

Q.  Okay.  All right.  With regard to the Exhibit that the Respondents have
objected to, Claimant’s Proffered Exhibit 3, that you saw at the beginning of
the hearing, Ms. Motes, or heard Mr. Parrish object to this on the grounds
that this violated my Prehearing Order.  And Mr. Parrish has stated that his
office did not receive these medical records at least seven days prior to the
hearing, which is what my order requires.

A.  Yes.

Q.  Did you, in fact, send these records to Mr. Parrish’s office?
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A.  I thought I had.  And I might have just selected a few that’s already in the
exhibit to send.  I don’t have it written down anywhere I could find.

Q.  Okay.  Are you convinced that you sent these to his office?

A.  At this time, it’s been so long, I don’t know.

The prehearing order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Medical reports must be exchanged at least
seven (7) days prior to the hearing pursuant to Ark. Code Ann. § 11-9-
705(c).  Evidence not disclosed in compliance with this Order shall not be
considered as evidence unless prior permission of the Commission is
obtained and for good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl. 2002) reads in pertinent part:

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Respondents’ counsel stated that he was “fairly certain” that the contents of

Claimant’s Proffered Exhibit 3 were not supplied to his office.  In turn, Claimant was not

at all certain that she had supplied Respondents with these records.  After consideration

of the evidence, I find that the records in question were not provided to Respondents by

Claimant.  I base this determination not only on the statements quoted above, but a review

of the documentary evidence.  Page 7 of Claimant’s Exhibit 1, the handwritten statement

of Billie Breedlove, contains the following notation in the upper right corner:  “sent copies

to judge and [Respondents’ counsel].”  This document is present in the Commission’s file,

and has been blue-backed to the record.  A similar notation appears on page 9 in that

exhibit–a statement from Irvin & Dibrell Medical Clinic.  That document is also in the

Commission’s file, and has been blue-backed.  However, no such notation appears on any
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the documents in Claimant’s Proffered Exhibit 3.  These same records were filed with the

Commission (and have been blue-backed to the record) on August 24, 2009.  This was

prior to the entry of the prehearing order, which advised Claimant of the seven-day

requirement.  Nothing indicates that they were served on Respondents.

While Ark. Code Ann. § 11-9-705(c)(4) (Repl. 2002) states that the parties may

consent to the waiving of the time periods, Respondents did not give such consent.  Under

the statute, I have the discretion to admit or exclude the evidence.  See Ark. Code Ann.

§ 11-9-705(c)(3)(Repl. 2002); Coleman v. Pro Transportation, Inc.,97 Ark. App. 338, 249

S.W.3d 149 (2007).

Under the circumstances presented here, I find that the proffered exhibit should

nonetheless be admitted.  The question addressed above–whether Claimant provided

Respondents with these records–is separate and apart from whether Respondents

acquired the records on their own, or at least had notice of them.  And the latter is the case

here.  As Respondents’ counsel pointed out at the hearing, his clients received a copy of

Claimant’s prehearing questionnaire response.  This filing, which has been blue-backed

to the record, reflects that she treated with Dr. Scott Dibrell and Stone County Medical

Center in connection with her alleged work-related injury.  It is those records that comprise

Claimant’s Proffered Exhibit 3.  The records reflect dates of service of March 12, 16 and

17 of 2009.  Claimant’s Exhibit 1 (which Respondents certainly received–they did not

object to its admission) contains statement from these providers for those very dates of

service.  Respondents deposed Claimant, and had a full and fair opportunity to ask about

the circumstances of her care and to obtain her records.  Blue-backed to the record is a
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medical records authorization Claimant signed for Respondents on August 18, 2009–well

in advance of the hearing.

In Brown v. Atlantic Research Corp., 2006 AWCC 138, Claim No. F400145 (Full

Commission Opinion filed August 15, 2006), aff’d, the Commission in admitting a medical

record despite application of the seven-day rule noted that the record “does not prejudice

the respondents in any way since they were fully aware of [the physician’s] report and his

likelihood of being a witness substantially before the actual hearing was held.”  By the

same token, in Stutts v. Catfish Plus, 1997 AWCC 143, Claim No. E515182 (Full

Commission Opinion filed March 17, 2007), the Commission wrote:  “We believe that the

purpose behind [§ 11-9-705(c)(2)(A)] is to minimize the possibility that either party will be

surprised by the late introduction of evidence.”  Because I find that Respondents should

not have been surprised by the contents of Claimant’s Proffered Exhibit 3, it should be and

hereby is admitted into evidence.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Billie Lee Breedlove, the client

Claimant was seeing at the time she was allegedly bitten; and Linda Morgan, the R.N.

Supervisor for Respondent White River Area Agency on Aging (hereinafter “White River”).

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, medical records, medical statements, and witness

statements, consisting of 12 numbered pages; Claimant’s Exhibit 2, pest control records,

consisting of three numbered pages; Claimant’s Exhibit 3, medical records, consisting of
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12 numbered pages; Claimant’s Exhibit 4, additional pest control records, consisting of

four numbered pages; Claimant’s Exhibit 5, photographs, consisting of three numbered

pages; Respondents’ Exhibit 1, medical records, consisting of four numbered pages; and

Respondents’ Exhibit 2, pest control records and wage records of Claimant, consisting of

one index page and six numbered pages thereafter.

In addition, I have blue-backed to the record certain documents from the

Commission’s file in connection with the analysis supra of whether to admit Claimant’s

Proffered Exhibit 3.

Testimony-Hearing

Brandy Moates.  Under questioning from me (due to her pro se status) Claimant

testified that she is 32 years old.  She went to work for Respondent White River in mid-

January 2008, and is still employed there.  She described her job as follows:

I’m a home care assistant.  I go into people’s houses and assist them with their
activities of daily living, such as bathing, cooking, cleaning for them, things that
need to be accomplished, and also remind them to take their medicine.

Claimant has four clients who are seen at least weekly.  As part of her job, she sees three

of them on again given day.  One of them is Billie Breedlove.

When asked to explain how Claimant was allegedly injured on Wednesday, March

11, 2009, she testified that she had been at Breedlove’s house approximately two hours

when the following occurred:

Me and my client were still unpacking some stuff from where she moved into her
apartment in October, I believe it was when she moved.  And when you move from
a three bedroom home to a one bedroom economy apartment, it takes a while to get
stuff unpacked and put away and gone through and got [sic] rid of and everything.
So we were still going through stuff in March.  And I was sitting on the floor,
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sprawled leg with a box between my legs, and she was sitting beside me to the left
Indian style helping me figure out what to throw away and what to keep.  And the
box had papers and books and newspapers.  It had just a bunch of stuff just thrown
in a box like you do when you’re in a hurry to move.  And I got up to go put some
stuff away in the closet.  And I got up and took a step or two and I felt something
like a pinch or a bite on my right lower leg.

According to Claimant, she was wearing loose-fitting scrubs at the time.  After feeling the

pinching or biting sensation, she rubbed her leg, but continued to put things away in the

closet.  She went to the bathroom and looked at her leg, but only saw redness and was

unsure if it was due to a bite or her rubbing the area.  Claimant never saw a spider.  She

continued to help Breedlove approximately one more hour before leaving.  The area

indicated in the photographs in evidence is where she contends that she was bitten.

Claimant testified that she considered going through the boxes with Breedlove to

be one of her work duties because she was supposed to make sure her house was

safe–free of obstacles.  Breedlove has problems with both hearing and seeing.  A task

such as cleaning out boxes was something Claimant had previously done for other clients.

The job she performed that day would be considered housecleaning, and was noted as

such on the care plan form.  Respondent White River paid for her working an entire day

on March 11, 2009.  She began that work day at 5:30 a.m., and had seen one client prior

to Breedlove, whom she saw at 8:15 a.m.

According to Claimant, she contacted Linda Morgan in the office the afternoon of

March 11, and told her that she had been bitten by a spider.  Morgan, who is employed by

White River, instructed her to come in the next morning.  When she did, the two got on the

phone with the Respondent carrier, who informed her that the claim was being denied.  A
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registered nurse, Morgan advised Claimant to see a doctor.  She did so, and went to Dr.

Scott Dibrell, her personal physician, that day.  He prescribed antibiotics and gave her

antihistamines.  Claimant also thought he may have provided some pain medication, but

could not recall for sure.

Claimant worked the rest of the week.  However, by Sunday her condition had

worsened.  The area of redness on the leg had grown substantially.  The next day, she

returned to Dr. Dibrell, and he had her admitted to the hospital.  In addition to a tetanus

shot, the hospital administered four to five bags of intravenous fluids and four to five vials

of Rocephin and steroids.  She was discharged roughly 24 hours after she was admitted,

and given two weeks’ work of antibiotics and one week of steroids.  Claimant stated that

she has had no treatment since that time, and that her leg is now fine.

She testified that she has a scar from the alleged bite, and examination of her leg

reveals an area the size of a dime that looks like a healed sore and is located on her right

leg in the same area as depicted in the photographs in Claimant’s Exhibit 5.  Claimant

confirmed that those photographs are of her right leg, and were taken by her husband on

March 15, 2009–the day before she was admitted to the hospital.

With respect to Claimant’s Exhibit 2, she stated that it contains a document

confirming that Breedlove’s apartment was treated by a pest control company.  In turn,

Claimant’s Exhibit 4 reflects that her home has been treated by a pest control company.

Under questioning from Respondents, Claimant testified that on the date of alleged

incident, she was wearing scrub pants that have an elastic waistband.  She was sitting on

the floor of Breedlove’s apartment with a box between her legs, facing the open part of the
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living room.  The box was not by her feet or ankles.  At no time before or after she felt the

sensation on her leg did she see a spider or bug, or the remnants of such.  In fact, she had

never seen a spider at Breedlove’s apartment.  When she went to the bathroom to check

her leg, she saw no bite mark, and could not tell if the redness was from a bite or from her

rubbing her leg.  She did not feel pain in the leg until the next morning.

The two statements in evidence by Breedlove were transcribed by Claimant, but are

Breedlove’s words.  When asked to explain the change of the word “can’t” to the word

“shouldn’t” in the two statements, Claimant at first stated that she sometimes transposes

words when writing them, and then admitted that she had no idea why the word was

changed.  Breedlove is legally blind and deaf.  She can see the outline of a person, and

view something placed very close to her.

Claimant lives in a manufactured home in the woods, 200 to 300 yards from the

nearest neighbor.  While the pest control records for Breedlove’s apartment are for routine

maintenance, Claimant has pest service to control spiders.  They have gotten on her in her

home.  Her daughter was bitten on two occasions, although at least one arguably occurred

elsewhere.  Claimant’s scrubs hang in her closet before use.  She gets dressed in a lighted

bathroom.  Her socks are kept in a drawer, and her shoes are by a heater in the living

room.

She admitted that she did not call her first client on March 11, 2009 to testify.

Claimant did not show the area of the alleged bite to the client that she saw after

Breedlove, or the first client the saw the next morning.
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When questioned further by me, Claimant stated that while she has seen spiders

at Breedlove’s apartment since she was allegedly bitten, she has not gotten close enough

to them to determine whether any of them is a brown recluse.  She has not seen any

spiders near her closet, and has not discovered any inside her clothing or shoes.  At the

time she felt the sensation on her leg, Claimant had been on the floor at least 10 to 15

minutes.  At least half the contents of the box had been removed, and some of the contents

were stacked to the side to be put away.

When asked about Breedlove’s written statement that she had killed a brown

recluse spider in her apartment, Claimant testified that some days her client’s sight is

better than on other days.

Questioned further by Respondents, Claimant stated that based upon her

experience with Breedlove as her care giver, she has the ability to read a label.  But she

cannot read lettering from far away.  Claimant was aware that Breedlove treated with

Calico Hospital for a brown recluse bite.

Billie Lee Breedlove.  Called by Claimant, Breedlove testified that she is a client of

Respondent White River.  She is legally blind.  Claimant, on behalf of that Respondent,

comes to her house and provides services.  She was doing this on March 11, 2009.  They

were sorting through boxes that had come from her mother’s home.  Breedlove stated that

she was bitten twice on the left leg by a brown recluse spider in that home on October 16,

2008.  She received medical treatment for these injuries, and it took her about two and

one-half months to recover.  According to Breedlove, after she moved to her present

apartment, and while Claimant was hospitalized for her alleged bite, she killed a brown
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recluse spider that went under her bedroom window.  She stated that she was able to

identify it based on pictures of brown recluse spiders she had seen.  The spider was

approximately the size of a quarter.  Breedlove used her magnifier, which is 10x, to view

it.

Claimant had been up and down, sorting through various boxes that morning on the

floor, and had been on the floor for a few minutes when “[s]he said something felt like it

was biting her and it started itching right on her leg.”  She raised her pant leg, but neither

of them saw a spider.  Breedlove stated that she touched the area, and it felt like the area

where she had been bitten.

Shown the handwritten statement contained in Claimant’s Exhibit 1, Breedlove was

unable to read it, but identified her signature thereon and, upon having the statement read

to her, identified it as the dictation she gave to Claimant.  She was able to read it with the

aid of her magnifier.

Under questioning from Respondents, Breedlove testified that she likes Claimant

and would help her out if possible.  She did not actually read the statements before signing

them.  With respect to the spider she found, she was able to see it because it stood out

against her light-colored carpeting.  Breedlove identified it after she “picked it up and

mashed it a little bit . . . .”  She noticed that it “had a fiddle on its back” and resembled

pictures of brown recluses that she had seen before.

As for the incident at issue, Breedlove testified that she saw a single puncture mark

on Claimant’s leg.
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When questioned further by me, Breedlove stated that she was certain that the

spider she saw in her apartment was a brown recluse.  It was dark brown, and the fiddle

shape was about the same color, but lighter.

Linda Morgan.  Called by Respondents, Morgan testified that she is the R.N.

Supervisor in Stone County for Respondent White River.  She was Claimant’s supervisor

in March 2009.  Morgan denied receiving a phone call from her on March 11, 2009.  The

first time Morgan heard from her concerning the alleged accident was March 12, 2009 at

around 9:45 a.m.  In giving a statement about the incident, Claimant specifically indicated

that she had not said anything to Breedlove about it.

According to Morgan, Claimant had indicated that her daughter had suffered a

couple of spider bites at their home.  Claimant did not state that the bites could have

happened elsewhere.

Under questioning from me, Morgan denied having any contact with Claimant the

afternoon of March 12, 2009–in person or by phone.  It was pursuant to questioning by her

that Claimant stated that she did not tell Breedlove of the alleged bite.  After taking the

statement, Morgan contacted White River’s Batesville officer and reported the matter.

Respondent Risk Management was contacted.  The carrier denied the claim.

By the time Claimant came to see her at 9:45 a.m., Claimant had already seen two

clients that day.  Morgan, in her capacity as an R.N., recommended that Claimant seek

medical treatment for her leg.  She viewed the leg, and described it as having a red about

three to four centimeters in size, with a small black mark in the middle.  Morgan
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emphasized that she was not qualified to determine whether the mark was a spider bite,

and stated that such a determination would have to come from a physician.

Exhibits-Medical

The medical records of Claimant, contained in Claimant’s Exhibits 1 and 3 and

Respondents’ Exhibit 1, reflect the following:

On March 12, 2009, Claimant presented to Dr. Dibrell with a spider bite on her right

lower leg, which she told him she noticed the day before.  She complained of pain and

nausea.  He found that she had a spider bite, noted that she had an area of erythema on

her right lower leg with a black area 1 mm in size, and administered Tylenol and Bactrim.

Dibrell instructed her to contact him if her condition became worse.  She returned on

March 16, 2009, and stated that the bite had worsened.  He wrote:

Ms. Motes is a wonderful lady who was seen on the 12th with a spider bite on
her right leg.  It was a small area, black, about 1-mm in the center with a
small surrounding area of erythema about 1 cm.  She was placed on Tylenol
#3 with Bactrim and was instructed to return if worse.  She returns today with
history of some fever, just general myalgia and increasing size of wound on
her lower leg.

His description of the wound was as follows:

Right lower leg shows an area of ulceration of about 2 mm on the inside of
her right thigh.  Additionally there is a surrounding area of dark skin that is
oblong distribution down her calf that is probably 8 cm x 5 cm.  It extends up
into her thigh as well as along the lymphatic area.

His initial assessment was “Brown recluse envenomation with probably systemic

symptoms.  She has had some pruritis.”  He admitted her to Stone County Medical Center,

where she was administered IV antibiotics and a tetanus vaccination.  She was also

hydrated to make sure she did not have myoglobinuria.  As a result of the treatment, the
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wound improved, and the dark area lessened.  Dibrell wrote on March 17, 2009 that he did

“not think there is going to [be] a big area of slough as we previously though[t].”  She was

discharged that day with a Medrol dose pak, and was instructed to return to Dibrell the

following week.  He assessed her as having “Brown recluse envenomation.”

Dr. Dibrell issued a slip, permitting Claimant to return to work on March 23, 2009.

But no records of a visit for that day are in evidence.

Exhibits-Nonmedical

Claimant’s Exhibit 1.  This exhibit contains a handwritten note that reads:

To whom it may concern,

My aide, Brandy Motes, whom [sic] was working for me as my aide was bit
[sic] on 3-11-09 in my apartment & I was with her when she was bit [sic].  I
was previously bitten twice by a brown recluse spider earlier in the year,
about late February.  So you can’t say she didn’t get bit [sic], because I
witnessed her hurting from the bite.  She said it itched & hurt on the inside
of her (R) knee just below it.  Just last month, in April, I killed another Brown
Recluse Spider in my apartment.  I do know she was at work doing her job
duties when it happened cause [sic] she was with me.  If you have any
questions call me.  870-269-5924.

/s/ Billie L. Breedlove
May 1, 2009

P.S.

If you noticed the difference in the writing, I’m legally blind, but not brain
dead.  These are my words.

The exhibit also contains a typewritten statement that reads:

To whom it may concern,

My aide, Brandy Motes, whom [sic] is working as my aide, was bit [sic] on 3-
11-09 in my apartment.  I was beside her when she was bit [sic].  I was
previously bitten twice by a Brown Recluse Spider earlier in the year, about
late February.  So you shouldn’t say she didn’t get bit [sic], because I
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witnessed her hurting from the bite.  She said it itched & hurt on the inside
of her right knee just below it.  Just last month in April, I killed another Brown
Recluse in my apartment.  I do know she was at work doing her job when it
happened ‘cause [sic] she was with me.  If you have any questions call me.
1-870-269-5924.

/s/ Billie L. Breedlove

P.S.

I’m legally blind and legally deaf, so if you call please speak up and give me
time to get to the phone.  Thanks!

The exhibit includes statements from Dr. Dibrell and Stone County Medical Center for, inter

alia, treatment performed on March 12, 16 and 17, 2009.

Claimant’s Exhibit 2.  This exhibit contains pest control service reports for

Breedlove’s apartment complex on January 22 and April 27, 2009.

Claimant’s Exhibit 4.  This exhibit is comprised with reports indicating Claimant’s

residence received pest control service on November 28, 2008, March 4, 2009, April 20,

2009 and June 15, 2009.

Claimant’s Exhibit 5.  The exhibit contains three photographs bearing the date of

March 15, 2009 and appearing to show an individual’s right leg with a wound the size of

a pencil eraser on the inside of the calf, just below the knee, with a reddened area

extending from the calf to the thigh.

Respondents’ Exhibit 2.  This exhibit is comprised of the same pest control records

for Claimant’s residence as described above, along with wage records for Claimant.

ADJUDICATION

A. Whether Claimant sustained a compensable injury to her right leg as the

result of a bite from a brown recluse spider.
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Claimant has argued that she sustained a compensable injury to her right leg on

March 11, 2009 in the form of a bite from a brown recluse spider.  Respondents dispute

this.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury" as follows:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).

The medical evidence, supported by objective findings, shows that Claimant was

diagnosed by Dr. Dibrell on March 12, 2009 as having a spider bite on her right lower leg.

After her condition worsened, and he saw her again on March 16, 2009, he assessed her

as having “Brown recluse envenomation.”  This assessment stood upon her discharge from

the hospital the next day.  Hence, objective findings of injury are present here.

As to how this leg wound came about, Claimant at the hearing gave credible

testimony that on March 11, 2009, she was working as a home care assistant in the

apartment of her client, Billie Breedlove.  As part of her duty to provide housekeeping

services and to remove obstacles from the path of the client, who is legally blind and deaf,

she was helping her sort through boxes from her move to the apartment.  Claimant was

paid by Respondent White River for working that day at Breedlove’s residence.  While

working there, she had been sitting on the floor, with a box between her legs, and she had

removed at least half the contents of the box, with some of the contents stacked to the
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side.  At a certain point, she felt a pinching or biting sensation on her leg, and rubbed it.

She went to the bathroom to check the area, but found no spider or insect and saw a red

area on the leg.

Claimant at the time had been wearing surgical scrub pants.  She stores them in a

closet at home.  According to her, she has never found a spider in her clothing at home.

She had left home at approximately 5:30 a.m. that day, and saw one client prior to arriving

at Breedlove’s at 8:15 a.m.

That afternoon, she contacted Morgan, and informed her that she had been bitten

by a spider.  Morgan denied that this call happened.  However, after having had the

opportunity to view both witnesses and to assess their respective testimonies, I credit

Claimant.  She went in to the office the next morning and met with Morgan.  While Morgan

testified that Claimant denied telling Breedlove that she had been bitten, Breedlove’s own

testimony refutes this.  I did not have an opportunity to review the report prepared by

Morgan on this point, as it was not offered into evidence.  According to Breedlove,

Claimant told her at the time that she felt as if something were biting her, and that she had

itching.  Claimant was never asked directly if she had told Breedlove about the alleged

bite, but in her testimony she never took issue with Breedlove’s written statement

containing this account.

Respondents have sought to show that the spider originated at Claimant’s home

instead of Breedlove’s.  Apart from whether that would in and of itself prevent the claim

from being compensable, the evidence does not indicate this.  Claimant readily testified

that her home, located in a rural area, has had spiders, and that she has had pest control
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service to control them.  Her daughter has been bitten twice; but Claimant contended that

at least one of those did not occur in the home.  She maintained that she has never had

any spiders in her clothing.  In view of the respective scenarios posited by the parties, the

one put forth by Claimant seems much more likely to have been the case–and I find that

she proven that that was what occurred.  At the time the bite took place, Claimant had

been up and gone from her home for hours; she had arrived at the home of her first client

at 5:30 a.m., finished her care duties there, and traveled to Breedlove’s, arriving at 8:15

a.m.  She had been there for some period before the injury occurred.  In the meantime, she

had been in the floor, with her legs splayed, sorting through boxes.  She was not bitten on

the torso, or about the waist or on the thigh, but on the lower leg.  While the scenario

advanced by Claimant, in light of the evidence, clearly appears to be what occurred, it

would take nothing less that pure speculation to instead opt for the much less likely theory

advanced by Respondents–that the spider somehow lay dormant inside Claimant’s

clothing for hours and did not bite her, despite all of her activity that morning, until she had

spent time on the floor in Breedlove’s apartment, sorting through boxes.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).

In making this finding, I am not relying on the testimony of Breedlove as to her

alleged experience with spiders.  Her testimony as to having been bitten in October 2008

by a brown recluse conflicts with her written statement in evidence that it took place in

February 2009.  By the same token, her account of finding a brown recluse spider in her

apartment while Claimant was hospitalized conflicts with the statement as well; therein, it
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reflects that this allegedly occurred in May 2009.  While she stated that she was able to

identify the spider as being a brown recluse by using her magnifier, I am mindful that she

is legally blind, and that Claimant testified that Breedlove’s vision waxes and wanes.

Based upon my own observation of her in the hearing room, I am convinced that Breedlove

was sincere in her testimony.  Nonetheless, for the reasons set out above, it will not be

given weight.

This case is substantially similar to Reeves v. Actronix, 2005 AWCC 168, Claim No.

F205463 (Full Commission Opinion filed August 29, 2005).  In Reeves, the Full

Commission found that a claimant proved by a preponderance of the evidence that she

sustained a compensable brown recluse bite where she testified credibly that she was

sitting at her desk at work performing employment services when she felt a bite on her leg.

The spider was not found.  Her co-worker corroborated her account.

The Full Commission in Reeves declined to address the issue of “positional risk vs.

increased risk as the legal standard on whether a spider bite arises out of the employment”

because it found that the issue had been abandoned.  While the parties similarly did not

raise that issue here as a component of compensability, I would find, if called upon to

address it, that the increased risk doctrine’s application shows that the bite here arose out

of and in the course of Claimant’s employment.

In Deffenbaugh Indus. v. Angus, 39 Ark. App. 24, 832 S.W.2d 869 (1992), the

Arkansas Court of Appeals elected to adopt the positional-risk doctrine.  In so doing, the

court added that it saw “no need to draw fine distinctions between types of ‘neutral risks.’

A tornado or windstorm is no less ‘neutral’ than a roving lunatic or a stray bullet.”  Id.
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However, on appeal, the Arkansas Supreme Court did not adopt the positional-risk

doctrine but instead applied the “increased-risk doctrine” as it did in Parrish Esso Serv. Ctr.

v. Adams, 237 Ark. 560, 374 S.W.2d 468 (1964).  See Deffenbaugh Indus. v. Angus, 313

Ark. 100, 852 S.W.2d 804 (1993).  Under this doctrine, the injury is compensable only “if

the employment exposed the employee to a greater degree of risk than other members of

the public in the general vicinity.”  Jivan v. Economy Inn, 370 Ark. 414, 260 S.W.3d 260

(2007).  The Arkansas Supreme Court in Jivan noted that it has never expressly adopted

the positional-risk doctrine.  Id. n.1.

When applying the increased-risk test, I would find that Claimant has proven by a

preponderance of the evidence that her spider bite arose out of and in the course of her

employment at White River.  Her position on the floor, with her legs splayed, cleaning out

the box, subjected her to a greater degree of risk of spider bite than someone else not

similarly positioned in the Breedlove household.

I find that the medical evidence, supported by objective findings, shows that

Claimant sustained an accidental injury causing internal or external physical harm in the

form of a brown recluse spider bite to the right lower leg; that the injury arose out of and

in the course of her employment at Respondent White River in a specific incident

identifiable by time and place of occurrence; and that the injury required medical services.

Thus, she has proven by a preponderance of the evidence that he sustained a

compensable right leg injury.

B Whether Claimant is entitled to reasonable and necessary medical

treatment.
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Claimant argues that she is entitled, at Respondents’ expense, to reasonable and

necessary treatment of her compensable injury.  Respondents dispute this.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Based on the evidence adduced at the hearing, I find that Claimant is entitled to

reasonable and necessary medical treatment of her right leg from March 12, 2009, when

she first treated with Dr. Dibrell, to March 17, 2009, when she last received treatment.

Respondents are responsible for all such treatment, including prescriptions.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.
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Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


