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STATEMENT OF THE CASE

On September 28, 2010, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on July 26, 2010.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the third stipulation concerning Claimant’s average weekly

wage, they are the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about November 15,

2009.

3. Claimant’s average weekly wage was $469.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable injury to his back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from March

18, 2010 to a date yet to be determined.

All other issues were reserved.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that he sustained a compensable back injury caused by

a specific incident on or about a week before November 15, 2009.

2. Claimant contends that he is entitled to reasonable and necessary medical

treatment under AWCC Rule 30, included but not limited to all the providers

listed in the Prehearing Questionnaire.

3. Claimant contends he is entitled to TTD from the last day worked until a date

yet to be determined.
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4. Claimant contends that the above benefits have been denied and claimant’s

attorney is entitled to a fee under Ark. Code Ann. § 11-9-715.

5. Claimant preserves all issues not raised here, including but not limited to

permanency, wage loss, and vocational retraining.

Respondents:

1. Respondents contend that claimant did not sustain a compensable injury.

He has had back pain and tenderness.  He was evaluated in December,

2009, for what was described as umbilical type pain.  His neurological

examination was normal and he continued to work.  Also, his x-rays were

normal.

2. In February, 2010, he was again seen for lumbar tenderness.  His x-rays

showed hypertrophic changes at L5-S1.  There was a diagnosis at that point

of spondylolisthesis, which is a slippage of a vertebral body.  This did not

show up on any x-rays.

3. After this, a recorded statement was taken by the respondent/carrier

adjuster, Jarrod Gay.  In that statement, the claimant testified that the

insured was treating the workers like animals.  He also claimed that he was

being exposed to cement.  After the statement, the claimant was terminated

for making disparaging remarks about the employer to a third-party.

Because of that, the claimant was terminated for cause.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his back.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

Claimant and Ron Formby were the witnesses at the hearing.  Ms. Emilia D’Auteuil

served as the Spanish-language interpreter for Claimant, who does not speak English.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 13 numbered pages thereafter; and Respondents’

Exhibit 1, the transcript of Claimant’s deposition taken June 30, 2010, consisting of 50

numbered pages, plus four pages of exhibits.  Per Commission policy, the deposition
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transcript was retained in the Commission’s file and was not bound into the hearing

transcript.
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Testimony-Hearing

Ruben Morales.  Claimant testified that his full name is Ruben Morales Navarijo,

and that he is 42 years old.  He does not speak English, has had no formal schooling, and

is illiterate.  Claimant came to the United States six years ago from Guatemala.  He

admitted that he is not a legal resident of this country.

Claimant stated that in Guatemala, he worked in farming, using a machete to clear

property.  After coming to the United States, he worked as a painter and greens keeper

before going to work for Respondent Pinnacle Precast Company (hereinafter “Pinnacle”).

He was employed there about three years prior to his injury.  When asked what his job

there entailed, he testified:  “I did what was needed to cast the stones, and then I had to

put on pallets the big stones.  I would lift big stones and wrap them up in plastic.”

According to Claimant, he injured his back in November 2009.  He described the

incident as follows:

Well, we arrived in the morning at the job.  And I was doing the mixture so
my friends that were inside could work.  And they asked me to go and help
Victor Hugo Garcia to put some big rocks on the pallet.  So when I bent
down to lift the rock, it was very heavy, and I felt like everything stretched on
my back, and that was it, I couldn’t move from that point on.  And I went to
tell my boss that I had injured myself and if he was going to take me to the
doctor or what.  And the only thing he did was give me a couple of little pills,
and that was it.

Claimant stated that this boss’s name was “Herman,” and that he is bilingual.  He was

unable to remember the exact date of his injury, but stated that it perhaps was a Thursday.

Claimant did not recall seeing a doctor until four or so days later, on November 16,

2009.  During that intervening period, he experienced pain so great that he had trouble
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sleeping.  He denied having any leg problems.  The doctor gave him a prescription for pain

medication.  At first, Claimant testified that Herman gave him the money to fill the

prescription; he then stated that he paid for the prescription himself and Herman

reimbursed him.  Later, he returned to his first version, testifying that Herman finally gave

him the money to purchase the medicine about a week after he obtained the prescription.

He denied having any pre-existing back problems.  All of his treatment took place at St.

Vincent Health Family Clinic (hereinafter “St. Vincent”).  Claimant last treated there on

February 20, 2010.  He has not returned there because he cannot afford to do so; he still

owes money for previous treatment.

After the injury, according to Claimant, he continued to work at Pinnacle a couple

of months–he could not remember when he left there.  He had been placed on light duty,

but stated that “[e]very time I lifted something heavy I just felt that I just couldn’t do it

anymore.”  Claimant testified that he was still being given heavy tasks such as lifting sand

bags, and he continued to carry rocks.  During his interview with adjustor Jarrod Gay,

Claimant stated that Pinnacle treated him “like an animal,” giving him work to do that he

was not capable of performing.  He was discharged by Formby for making this statement.

Since then, he has not worked anywhere.

Asked about his condition from that point to the present, Claimant testified that “[i]t

is the same I still can’t do heavy jobs.  Otherwise, I would be working by now.”  His back

pain is constant; and because of it, he has to lie on his side.  Both sitting and standing for

long periods aggravates his condition.  He denied being involved in any accidents since

he suffered this injury.
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Under questioning from Respondents, Claimant testified that he paid for the first

clinic visit, and Pinnacle paid for the other two.  When asked why he still had an

outstanding balance there, he replied that the did not know.  He brought the bills to

Herman, and was told that everything had been paid.  Claimant treated there previously

for a stomach ailment.

As part of his job at Pinnacle, he shoveled sand and moved buckets of mixture used

to make the stones.  The mixture was prepared in a wheelbarrow, and then he took it to

a table where the stones were made using molds.

In his deposition, Claimant testified that Formby was his boss.  Claimant arrived at

work at 7:00 a.m. the day of his injury, and was hurt about 9:00 a.m.  He did not leave the

job site until his friends got off work at 5:00 p.m. and basically did nothing there for six or

seven hours.  While he did not recall testifying that Formby was present, he stated at the

hearing that he did not know if Formby was there or not.  He told Herman to inform Formby

that he had been injured.  At the deposition, his testimony was that both Herman and

Formby saw him doing nothing for six to seven hours.  In the face of these inconsistencies,

Claimant then testified at the hearing that he actually saw Formby on the date of the injury,

but that it was not until after noon.

While Claimant stated that he crawled around on all fours after being hurt, he did

not believe Formby or Herman saw him doing this.  He asked Herman if he would take him

to the clinic, but Herman responded by handing him pills and telling him to take them for

the pain.  Formby later asked him how he was doing, and stated that he could go to the

doctor if he needed to.
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In his first visit to the doctor, on November 16, 2009, Claimant told him that he was

mildly tender in the back.  He was supposed to return in a week if his condition did not

improve; but he testified that he did not do so because he needed someone to go with him

and act as an interpreter.  He went back to the clinic on December 11, 2009, and

underwent an x-ray.  That test was normal.  The doctor told him to follow up as needed;

but he did not return to the doctor until February 20, 2010.  He again explained that he

need someone to accompany him, and he required help in getting there.  Although Formby

told him he could go to the doctor, Claimant said that he was addressing his requests to

Herman.  The reason for this was that Formby does not speak Spanish.  Claimant added

that he knew that Claimant was not accurately relaying his concerns to Formby because

a co-worker who speaks Spanish and understands some English overheard their

conversation.

During the February 20, doctor visit, Claimant described having pain down both

legs.  He stated that he was having this symptom right after the injury.  He underwent a

second set of x-rays, which reflected that a disc was out of place.  As a result, the doctor

recommended therapy.

As of that date, he was still working at Pinnacle.  While he told the adjustor that

Formby was treating him “like an animal,” Claimant admitted that Formby had instructed

him not to pick up anything heavy, and he again testified that his boss had told him that

he could go to the doctor whenever he needed to do so.  After Formby fired him for the

statement to the adjustor, Claimant responded, “If you don’t want me to work here
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anymore, that’s fine.”  After the termination, Claimant began looking for work.  His limitation

in doing so was because of a lack of transportation.

Claimant admitted that the Social Security number he furnished Pinnacle was not

valid; he purchased it and related paperwork in Miami, Florida.

Ron Formby.  Called by Respondents, Formby testified that he has been the plant

manager for Respondent Pinnacle since September 15, 2008.  He stated that “Herman”

is Herman Jimenez.  Formby and his brother-in-law are involved in housing construction.

While the brother-in-law owns Pinnacle, Jimenez is not employed by the business; he is

a construction foreman for the other business, and serves as Formby’s interpreter and fills

in for him when he is on vacation.

Asked to describe Claimant’s job at Pinnacle, Formby stated:

He was a mix person, which is he would go out, and depending on the size
of the mix, you’ve either got five buckets–five 5-gallon buckets of sand or ten
five-gallon buckets of sand, you put them on a pallet sitting on a forklift; and
you take them from the sand pile to the forklift; and then you drive it around
to the mixers; put them in the mixers; add the appropriate amount of
concrete, which is usually two bags or one bag, depending on the amounts,
water, and color, add that mixture; and let it mix for a specified amount of
time; and you pull the dump lever into a wheelbarrow, and move it into the
tamp room.  That was his main job.  Now, there’s other jobs.  He was clean-
up, occasionally jump in there and shovel the mixture into a mold.

Formby stated that he first became aware of Claimant’s alleged injury while he was

away at deer camp.  Herman called and informed him that Claimant claimed that he had

hurt his back.  In response, Formby instructed Herman to inform Claimant that he could go

to the doctor if he felt he needed to, or he could simply “take it easy and keep working.”

Claimant, however, did not seek treatment prior to Formby returning.  The two visited

without the aid of an interpreter, and Formby was able to understand that Claimant felt that
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he was hurt.  Formby told him to go to the doctor, and Pinnacle paid for it.  Formby

received a slip from the doctor that indicated that Claimant could return to work as normal;

but he did not get a copy of the medical records themselves.  His testimony was that he

attempted to obtain them, but was unable to do so without a patient waiver.  However,

despite requesting this from Claimant directly and through Herman, he was unable to

obtain one.

According to Formby, he told Claimant that he could go back to the doctor if he

needed to do so; and Respondents also paid for Claimant’s December 2009 doctor visit.

He informed Claimant that he needed a note from the doctor concerning his work status,

or else Claimant would need to return to work.  However, Claimant did not do this.  He

stated that Claimant nonetheless never resumed his normal tasks at the job; others there

assisted him.  Likewise, Claimant did not bring any note back following the February 2010

appointment.

Formby admitted that he fired Claimant for telling the adjustor that he was being

treated “like an animal” at Pinnacle.  The termination occurred during the recorded

interview.  Claimant responded that if Formby did not want him working there, that was

fine.  After this exchange, however, Formby saw him in the shop with a shovel in his hand.

He informed Claimant that he no longer had a job there and needed to leave.  Formby

testified that the firing had nothing to do with Claimant’s claim of being injured, and that

he would still be working there but for making the statement to the adjustor.

Under questioning from Claimant, Formby stated that the interpreter during the

interview was one paid for by the Respondent carrier.  His testimony was that prior to the
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alleged incident, Claimant had no problem performing his duties at Pinnacle.  Thereafter,

however, co-workers aided him.
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Testimony-Deposition

Ruben Morales.  Claimant was deposed on June 30, 2010, and the transcript

thereof was admitted as Respondents’ Exhibit 1.  His testimony was along the lines set out

above, except for the following:

He stated that his work in Miami prior to the instant injury consisted of building

houses.  He mixed cement and stacked blocks for use by masons.  Claimant did this work

for approximately two years.  Thereafter, he worked in Dallas, Texas, cutting wood that

was used in home-building.

Claimant did not work for four days after he was injured.  Two of those days fell on

a weekend, and he stayed away from work on Monday.  But he returned that next day

because Herman told him that there would be no more work for him if he did not do so.

Formby did not tell Claimant that he could go to the doctor until after he had already been

one time.  However, Formby declined to accompany him there.  Formby paid for his

prescription after Herman took it without getting it filled.

Claimant stated that his pain was in the middle of his back, and that his right leg

hurt sometimes.  He denied ever having any problem with his left leg.

While Claimant has not worked since leaving Pinnacle, and stated that he is unable

to do any hard work because his back starts hurting at his waistline, he admitted looking

for work initially after he was terminated because he was feeling better at that time.  He

quit looking because his friends offered to help support him, and because he had no

transportation.  After his last visit to the doctor, he was given a restriction of no heavy

lifting.
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Records-Medical

The medical records of Claimant that were introduced at the hearing and are

part of Claimant’s Exhibit 1 reflect the following:

On November 16, 2009, Claimant presented to Dr. Susan Ebel of St. Vincent with

low back pain that sometimes radiates into his left leg, especially when climbing ladders.

He related that  he hurt his back the previous week while “lifting some heavy rocks.”  No

objective findings of such an injury are noted in the record.  Nonetheless, Ebel prescribed

him Flexeril and Mobic.  She instructed him to use warm compresses, to avoid lifting, and

to return in one week if he did not improve.  The doctor took him off work for two days.

On November 19, 2009, Claimant’s employer, “Ron” (presumably Formby) called

the clinic to ask about Claimant’s off-work status.  He was told that Claimant could return

to the clinic to retrieve a slip.

Claimant went back to St. Vincent on December 11, 2009 and complained of

continued episodic low back pain and occasional periumbilical pain with heavy lifting.  His

lumbar spine x-rays were normal, and no objective findings were noted.  Dr. William

Joseph continued him on Mobic and Flexeril, and had him perform exercises at home.

When Claimant returned to the clinic on February 20, 2010, he reported having low

back pain for three months, and stated that he strained it “while lifting heavy objects as a

construction worker.”  Dr. Stephen Humbard noted that the x-rays showed L3 and L4

spondylolisthesis (although the report shows only “some early hypertrophic change of the

facet joints at L5-S1").  While no objective findings of spasm are listed under the section

reserved for such, Dr. Humbard wrote:
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Referral To:  Therapy SVI North Rehab Physical Physical Therapist
Reason:  Back spasm and spondylolithesis [sic]

Records-Nonmedical

Respondents’ Exhibit 1.  Attached to Claimant’s deposition transcript were Social

Security and identification cards, plus a 2008 Form W-4, for Claimant.

ADJUDICATION

A. Compensability

Claimant has contended that he suffered a compensable injury to his low back by

specific incident on or about the week prior to November 15, 2009.  Respondents dispute

this.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show by a

preponderance of the evidence that:  (1) an injury occurred that arose out of and in the

course of his or her employment; (2) the injury caused internal or external harm to the body

that required medical services or resulted in disability or death; (3) the injury is established

by medical evidence supported by objective findings, which are those findings which

cannot come under the voluntary control of the patient; and (4) the injury was caused by

a specific incident and is identifiable by time and place of occurrence.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard
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means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, ___ S.W.3d ___ (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

In addressing the matter of objective findings, the following colloquy took place

during the summation offered by the parties at the hearing:

MR. FRYE:  And I think the medical records, in my estimation, do not show
objective findings related to any compensable or alleged compensable
injury.

JUDGE FINE:  Any response to that argument, Mr. McNeely?

MR. McNEELY:  Your Honor, he received Flexeril and it was noted he had
muscle spasms in his low back in the medical records.  And it is my
understanding that the Court of Appeals and this Commission has
determined muscle spasms are an objective finding.

JUDGE FINE:  And just maybe before I turn it back to Mr. Frye, the whole
question of the matter of the spondylolisthesis, that’s not what you are
contending is an objective finding?

MR. McNEELY:  That’s correct, Your Honor.  He was treated with Flexeril
throughout the whole thing and the muscle spasms are clearly noted.  The
two different radiologist interpretations in a span of about two months, I just
don’t think it is all that weighted.

JUDGE FINE:  All right.  Mr. Frye, anything further from you?
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MR. FRYE:  Well, I will concede that he was prescribed Flexeril, which is
also a pain medicine, but I think there is also a physical examination that
actually lists out what they did and did not find.  But I know Your Honor will
look at all the medical, so I am not going to beat that horse.

At the outset, I note that Claimant is correct in not positing Dr. Humbard’s finding

of  spondylolisthesis as an objective finding of injury here.  This condition is generally

defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 328 (30th ed. 2003) as follows:

forward displacement (olisthy) of one vertebra over another, usually of the
fifth lumbar over the body of the sacrum, or of the fourth lumbar over the fifth,
usually due to a developmental defect in the pars interarticularis.

In turn, the “traumatic” variety of this is defined as being “due to acute fracture of the

facets, pedicle, or lamina, rather than of the pars interarticularis.”  Id.  Here, the medical

record does not contain any indication of acute fractures of the facets, pedicle, or lamina

of Claimant’s vertebra, consistent with traumatic spondylolisthesis.  X-rays showed only

hypertrophic change of the facet joints at L5-S1; and the radiology report contained no

findings with respect to L3 and L4, where Dr. Humbard found spondylolisthesis.  Thus, this

condition is clearly not an objective finding of an injury.  Claimant has not argued, and I will

not address, whether the alleged work-related incident aggravated this condition.  Cf.

Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission

Opinion filed February 23, 2006)(improper for administrative law judge to address issue

not raised at hearing), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).

As cited above, Claimant has argued that the objective findings here are his Flexeril

prescription and the reference to muscle spasms in his record.  With respect to the former,

Claimant’s Exhibit 1 reflects that he received this prescription on his first visit to St.

Vincent, on November 16, 2009.  But the records of that visit are devoid of any finding of,
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or even a passing reference to, spasms.  Thus, the prescription, in and of itself, does not

constitute an objective finding.  See Sparks v. Ark. Dept. of Corr., 2010 AWCC 68, Claim

No. F800085 (Full Commission Opinion filed April 30, 2010)(Flexeril prescription not an

objective finding because “no doctor’s note or any other indication that  [this or any other]

medications were ‘for muscle spasms’”).  Accord, Denning v. Wal-Mart Associates, Inc.,

2009 Ark. App. 842, ___ S.W.3d ___ (Flexeril prescription sufficient to constitute an

objective finding, despite lack of mention of spasms in examination findings, where

accompanied by pre-printed instructions containing a reference to “spasms”).  Thus, the

prescription, in and of itself, is not an objective finding under the law.

Claimant has correctly pointed out that “spasms” are mentioned in the record.  But

this did not occur until his third visit to St. Vincent, which occurred on February 20,

2010–at least three months after his alleged injury occurred.  Even here, the sole

reference–to “[b]ack spasm”–comes at the end of the record as one of the two bases for

a referral of Claimant to physical therapy.  No mention is made of spasms under the

objective findings of Dr. Humbard’s physical examination.  Likewise, spasms is not listed

under the subjective portion of the report.  For me to find that this reference is an objective

finding would require that I engage in speculation and conjecture.  But such cannot serve

as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575

S.W.2d 155 (1979).

Even assuming, arguendo, that this is an objective finding, it did not appear until

over three months had elapsed since the alleged injury took place.  For me to tie it to an
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alleged lifting incident in November 2009 would again entail impermissible speculation and

conjecture.

In sum, no objective findings of a back injury have been shown in this case.  For that

reason, Claimant has not proven by a preponderance of the evidence that he sustained

a compensable injury.
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B. Remaining Issues

Claimant has contended that he is entitled to reasonable and necessary medical

treatment, temporary total disability benefits, and a controverted attorney’s fee.  However,

because I have found that he has not proven that he sustained a compensable injury,

these questions are moot and will not be addressed.

CONCLUSION AND AWARD

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


