
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Claimant represented by JASON WATSON, Attorney, Fayetteville,
Arkansas.

Respondents represented by GAIL MATTHEWS, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On March 9, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on November 4, 2009, and a pre-hearing order was filed on

November 4, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to her right

shoulder.
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4. The respondents accepted an 11 percent impairment rating to

the whole body.

5. The claimant’s permanent partial disability rate is $119.

6. The claimant’s healing period ended on August 20, 2009.

By agreement of the parties the issues to litigate are limited

to the following:

1. Wage loss.

2. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that she is entitled to
significant wage loss disability in excess of
her physical impairment. That the claimant’s
attorney is entitled to a controverted
attorney fee.”

Respondents’ contentions are:

“The Claimant is not entitled to PPD in excess
of the rating by Dr. Sites.”

The claimant in this matter is a sixty-three-year-old female

who was employed by the respondent as a waitress/server.  On June

15, 2008, the claimant sustained an admittedly compensable injury

while performing employment services for the respondent.

Specifically, the claimant tripped over carpeting in the

respondent’s dining hall causing her to fall to the ground.  The

respondents have accepted an 11 percent impairment to the body as

a whole as a result of a fracture to the right proximal humerus,

that fracture was noted in the MRI performed by Dr. Todd Logs Don

at Arkansas MRI Services on June 23, 2008.

The central issue in this matter is whether the claimant has

sustained a loss in wage earning capacity and, if so, to what
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extent.  To determine the extent of the claimant’s permanent

disability or wage loss, we must consider the facts of this case

including the claimant’s age, education, work history, willingness

to work, and her permanent restrictions or limitations.

On July 2, 2009, the claimant was seen by Dr. Terry Sites.

The following is an excerpt from that visit, in part:

“...It has been over a year since her injury.
She is unable to return to her previous job as
a waitress.  It is medically indicated to
obtain a functional capacity evaluation at
this point, and likely update her right
shoulder x-rays at that time, probably giving
her a final recommendation and rating.  All
was fully discussed.”

On August 10, 2009, the claimant underwent an FCE at the

request of Dr. Sites at the Functional Testing Centers, Inc. in

Mountain Home, Arkansas.  Rick Byrd M.Ed., CETT, CSDA, performed

the test.  The following are excerpts from the report regarding the

claimant’s test:

“FUNCTIONAL LIMITATIONS: Ms. Moorehouse
demonstrated limitations with material
handling as she demonstrates a limitation at
25 lbs. when lifting bi-manually from floor to
knuckle level.  Ms. Moorehouse demonstrated
limitations with unilateral lifting with the
RUE at 5 lbs. as compared to 15 lbs. with the
LUE when lifting from floor to shoulder level.
Ms. Moorehouse demonstrated decreased AROM of
the right shoulder and she did not demonstrate
the ability to perform work activities with
the RUE above shoulder level. She performs
activities that require her to reach away from
her body with poor tolerance with the RUE.

CONCLUSIONS: Ms. Eileen Moorehouse underwent
functional evaluation this date with reliable
results.

Overall, Ms. Moorehouse demonstrated the
ability to perform work in the LIGHT work
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category according to the guidelines
established by the US Department of Labor over
the course of a normal workday with
limitations as noted above...”

The claimant was seen by Dr. Sites on August 20, 2009.  The

following is an excerpt from that visit, in part:

“...She may perform occasional bimanual
lifting of up to 25 lbs when lifting from
floor to knuckle level, lifting up to 20 lbs
to shoulder level.  She can lift up to 5 lbs
with her right upper extremity as compared to
15 lbs with her left when lifting unilaterally
from floor to shoulder level.  She
demonstrated the ability to perform the
following activities on a constant basis:
reaching with the left, handling left,
handling right, bimanual handling, fingering
left, fingering right, bimanual fingering,
kneeling, standing and sitting.  She
demonstrated the ability to perform the
following activities on a frequent basis:
walk, carry up to 15 lbs, reach overhead with
the left, reach with 5 lb weight on left,
reach immediate right, pushcart, pullcart,
balance and stoop.  She demonstrated the
ability to perform the following activities on
an occasional basis: carry up to 25 lbs at
below chest level, knee, climb stairs, and
reach with 2 lb weight on the right.
Functional limitations show she was also
unable to perform activities with her right
upper extremity above shoulder level.  She has
difficulties performing with her right upper
extremity in which she must reach away from
her body.

Conclusions were that she demonstrated the
ability to perform work in the light work
category according to the USDL Normal Workday
Guidelines.  This indicates the ability to
lift occasionally (0-33% of the work day at
11-20 lbs); frequent (34-66% of the work day
at 1-10 lbs) constant at a negligible weight
(67-100% of the work day).

She notes that she continues to occasionally
take Darvocet and hydrocodone.  She feels she
could use her right upper extremity about 50%.
She is unable to do server/waitressing work
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because of the requirements of lifting and
above-shoulder activities.  She states she has
no pain in her left upper extremity, but
continues to have pain in her right upper
extremity, including pain which averages a 6
on a scale of 0-10, it may get to a 5 and as
high as a 7...”

Here, the claimant is a sixty-three-year-old who graduated

with a high school diploma.  The claimant’s work history is that of

being a waitress/server in the restaurant business.  She has

participated in that capacity most of her life including the last

twelve or thirteen years when she lived in Eureka Springs,

Arkansas.  From the medical records, including notes from the

physical therapy and the functional capacity evaluation that was

performed on the claimant, it is clear that she gave a good effort

to rehabilitate herself and to find the true extent of her

impairment.  From the claimant’s testimony, it appears that the

claimant has made attempts to try and find work .  Including an

attempt to operate a cash register at a friend’s place of business.

While this was not a successful attempt, the claimant did put forth

effort to try and find some role that she could play in the work

force.

The claimant’s physical restrictions or limitations are clear

as set forth both in the FCE performed by Mr. Rick Byrd and those

set out by Dr. Sites in his August 20, 2009, report.  There is no

doubt that the claimant is unable to continue in the industry that

has supported her throughout her life.  The claimant’s restrictions

in lifting and movement would not allow her to perform the job of

waitress/server.  I do believe there is work that the claimant
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could perform inside her light duty restriction level.  This

employment may not be at the same physical levels that she once was

able to achieve, but she certainly could find some type of

employment.

The claimant has suffered a loss in her wage earning capacity

as a result of her compensable injury.  The jobs that the claimant

can now perform will limit her income potential quite severely.  In

that performing the occupation of waitress/server, the ability to

physically lift and carry items is integral.  She no longer has

that ability with regard to most of the items that she would

necessarily have to move or carry.  After reviewing all the

relevant matters submitted into evidence by the respondents and the

claimant, it seems clear that the claimant can now expect to earn

a greatly reduced wage.

The job pool that the claimant is now limited to is also

severely restricted by her permanent physical restrictions.  This

in combination with the decreased wage earning potential makes the

claimant have a wage loss that would be equivalent to 19 percent

impairment to the body as a whole.  This is over and above the

claimant’s stipulated whole body impairment of 11 percent.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 4, 2009, and contained in

a pre-hearing order filed November 4, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she suffered a wage loss that would be equal to 19 percent

impairment to the body as a whole.

3. The claimant’s attorney is entitled to an attorney’s fee in

this matter as set forth in the Arkansas Workers’ Compensation Act.

ORDER

The respondents are to pay the claimant wage loss in an amount

equal to a 19 percent impairment rating to the body as a whole over

and above the stipulated 11 percent anatomical impairment to the

body as a whole.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


