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Hearing before Chief Administrative Law Judge David Greenbaum on May 3, 2010,
at Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Thomas W. Mickel, Attorney-at-Law, Conway,
Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on May 3, 2010, to determine whether the claimant

was entitled to permanent disability benefits.

A prehearing conference was conducted in this claim on April 7, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order subject to the claimant’s reservation of wage-loss

disability, if applicable, as will be set out further below.  A copy of the Prehearing

Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the Arkansas Workers’ Compensation Commission had

jurisdiction over this claim; that the employee/employer relationship existed at all
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relevant times, including April 13, 2008; that the claimant sustained a compensable

head injury as the result of a specific incident identifiable in time and place of

occurrence on said date; that he earned sufficient wages to entitle him to the

maximum compensation rates of $522.00 per week for temporary total disability and

$392.00 per week for permanent partial disability; that respondents had paid related

medical expenses, to date; that the claimant’s healing period ended on or before

September 14, 2009; that respondents had paid the maximum disfigurement

benefits in the amount of $3,500.00; and that respondents had controverted

claimant’s entitlement to permanent disability benefits.

During the prehearing conference, the parties agreed that the sole issue to

be presented for determination concerned claimant’s entitlement to permanent

impairment and/or wage-loss disability.  However, at the hearing, the claimant

withdrew his claim for wage-loss disability while requesting that that issue be

reserved pending a determination on claimant’s entitlement to permanent

impairment benefits, if any.

At the prehearing conference, the claimant contended, in summary, that he

was entitled to a fourteen percent (14%) permanent impairment as the result of his

closed-head injury which was assigned by Dr. Reginald Rutherford, together with

wage-loss disability in an amount to be determined by this Commission; as well as

a controverted attorney’s fee for any benefits awarded.  Again, the claimant

withdrew wage-loss disability at the hearing.  The claimant maintained that he had
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objective measurable findings of injury to support Dr. Rutherford’s fourteen percent

(14%) whole-person impairment, specifically asserting that the scar on his

forehead, together with Dr. Rutherford’s records, supports the impairment rating

assigned by Dr. Rutherford.

The respondents maintained that it had paid all appropriate benefits to which

the claimant was entitled; that the claimant was not entitled to permanent disability

benefits while contending that there was no medical evidence supported by

objective findings to warrant a permanent disability award.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the May 3, 2010, hearing containing numerous medical

reports.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that
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he is entitled to a six percent (6%) whole body impairment, to the body as a

whole, which is supported by objective medical findings.

4. The claimant’s entitlement to wage-loss disability, if any, has been

specifically reserved.

DISCUSSION

The relevant facts in this claim are undisputed.  Further, I found the claimant

to be an extremely credible witness.  As noted above, the sole issue presented for

determination concerns claimant’s entitlement to permanent impairment benefits

which turns primarily on the medical evidence rather than the claimant’s credibility.

Again, I found the claimant to be most credible.  Although wage-loss disability has

been specifically reserved, it must be noted that the record reflects that despite the

claimant’s impairment, the exact amount of which is in dispute, the claimant has

returned to work for the employer herein.  At the time of the within hearing, the

claimant was working seventy (70) hours per week which is the maximum allowed

by the Department of Transportation (D.O.T.).  Accordingly, it is highly unlikely that

the claimant could prove entitlement to wage-loss disability which was withdrawn

at the hearing.  Respondents did not object to wage-loss being reserved.

The claimant, Danny Ray McWilliams, is sixty-two (62) years old.  He has a

high school education.  The claimant was working for Wayne Smith Trucking at the

time of this hearing.  For approximately seven (7) years, the claimant has worked

for the employer as a truck driver, pulling a flatbed truck.  As part of the claimant’s
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duties, he goes to Wal-Marts and various grocery stores to load cardboard bales.

The claimant also operates a forklift which travels with his trailer and is used to load

the bales of recycled boxes.  The claimant drives a three-state circuit and then

delivers the cardboard bales to paper mills.  The claimant’s description of the

admitted injury, as well as his course of medical treatment, is set out below:

A     I was at a Walmart store there in Hot Springs, Arkansas, and I had loaded what
bales I had and I was strapping them down.  I was strapping the second stack down
when the strap broke, and the next thing I remember was being on the ground.

Q     Let me stop you right there and let’s backtrack just a little bit.

A     Okay.

Q     What kind of straps are you referring to?

A     They’re wide straps.  They’re nylon, I guess is what they’re made out of.  I’m
not really sure.

Q     Are they straps that are utilized to hold the load down –

A     Yes.

Q     – on the trailer?

A     Yes.

Q     Okay.

A     You throw the strap over the bale and hook it on the one side, and then I have
a ratchet on the other side and a ratchet bar, and I was ratcheting down tight
whenever the strap broke.

Q     All right.  When you are ratcheting down a strap like that, are you standing on
the ground or are you up on the trailer?

A     I’m standing on the ground.
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Q     Okay.  And do you know what you hit on the way down?

A     Yes, the trailer has dolly legs.  Whenever you drop it, you roll these down.
Well, on the bottom of this dolly leg there is a flat metal piece which keeps it from
sinking into the ground, and that’s what I hit, was that little piece right there.

Q     Okay.

A     When I fell, I just fell across it.

Q     And how did you feel immediately after this happened?

A     Dazed, pretty much in shock.

Q     Do you know if you lost consciousness or not?

A     I think it was just more addled.  I knew that I was hurting pretty bad whenever
I got up.  I knew I had to go get some help.

Q     Where were you hurting?

A     Across my head here.  It’s just, you know, blood was everywhere.

Q     Okay.  I can visualize a scar that’s running from the midline of your forehead
just below where your hairline is, and it runs down toward your left ear, correct?

A     Yes.

Q     Okay.  Did you have that stitched up?

A     It took 19 stitches to close it.

Q     And you still have a scar from that?

A     Yes.

Q     And prior to the hearing, Respondents voluntarily paid you the maximum
disfigurement benefits for that scar?

A     Yes, they did.
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Q     All right.  So after this injury, do you remember where you first went for
treatment?

A     St. Joseph Mercy Hospital, I believe it was.

Q     There in Hot Springs?

A     Yes, in Hot Springs.

Q     What did they do for you there?

A     They just sewed it up and told me I needed to have my wife come get me,
which, you know, I did.  They didn’t want me to stay by myself that night.

Q     Did you have a CAT scan, if you recall, there or was that at St. Anthony’s?

A     No, that was back when I went to Morrilton –

Q     Okay.

A     – three days later.

Q     When you went to Morrilton, did you see Dr. Milligan?

A     Yes, I did.

Q     Is that who the Respondents told you to go to?

A     No, he was just a workmen’s comp doctor, as a matter of fact.

Q     He also, though, was your family doctor?

A     Yes, sir, he was.

Q     And you had seen him about a year prior to that.  Have you had any
headaches or anything prior to this injury?

A     No, that’s something I very seldom ever had, was headaches.

Q     But you saw Dr. Milligan for a while.  It looks like he followed you into the first
part of ‘09, correct?
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A     Yes.

Q     Was he just giving you medication?

A     Actually, no, he wasn’t.  I really didn’t get any medications until I saw Dr.
Rutherford for the headaches.

Q     How did you get to Dr. Rutherford?

A     Dr. Milligan.

Q     Okay.  And Respondents paid, as far as you know, for all your treatment with
Dr. Rutherford and continue to do so?

A     Yes.

Q     Okay.  Did Dr. Rutherford prescribe medication for you?

A     Yes, it’s Carbatrol.  I believe that’s the correct – I’m not sure I’m saying that
right, Carbatrol.

Q     Okay.  And that’s what you’ve been taking since you first saw him on March 2nd

of ‘09?

A     Yes.

Q     Okay.  Are you continuing to see him on a fairly regular basis?

A     Yes.

Q     How frequently do you see him?

A     I believe every three months is what I’ve been seeing him.

Q     Okay.  What kind of symptoms are you having and have been having from this
injury?

A     Headaches.  (Tr.8-12)

Respondents have exercised good faith in meeting its obligations under our
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workers’ compensation laws by providing the claimant with prompt, reasonably

necessary medical treatment.  Respondents have continued to pay the reasonably

necessary medical treatment provided by the claimant’s authorized treating

physician, Dr. Reginald Rutherford, a neurologist with Arkansas Specialty Care

Centers in Little Rock, Arkansas.  The claimant was referred to Dr. Rutherford

because of persistent headaches, as well as sensory loss and neuropathic pain at

the site of his scalp laceration.  The claimant was first seen by Dr. Rutherford in

consultation on March 2, 2009, at which time Dr. Rutherford wrote:

Mr. McWilliams is seen regarding neuropathic pain left forehead.

Mr. McWilliams is 61 years of age.  He is right hand dominant.  He is married.  He
works as a truck driver.

Mr. McWilliams suffered a head injury with concussion and severe frontal laceration
on April 13, 2008.  He has undergone CT imaging of the head which proved normal.
He has persisting sensory loss and neuropathic pattern pain at the site of scalp
laceration.  He is not taking any medication for this.  On examination the laceration
is well healed.  There is no impairment of motor function for the frontalis muscle.

Background history is notable for benign prosthetic hypertrophy treated with
Avodart.

Options for treating neuropathic pain in Mr. Mcwilliams’ case comprise use of
tricyclic antidepressants, selective serotonin norepinephrine reuptake inhibitor and
anticonvulsants.  Tricyclic antidepressants are relatively contraindicated by virtue
of potential for exacerbation of benign prosthetic hypertrophy.  This would also be
true of Cymbalta which is a selective serotinin norepinephrine reuptake inhibitor.
Neurontin and Lyrica fall under the category of anticonvulsant best avoided by
virtue of potential for sedation.  The remaining agents of potential benefit are
Dilantin and Tegretol.  Tegretol is probably superior.  I would anticipate this to be
well tolerated particularly if dose is kept low.  Recommended treatment is Carbatrol
200 mg twice per day with a Tegretol level drawn in two weeks time with clinical
follow up in three weeks time.  (Cl. Ex. A, p.14)
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The claimant returned to Dr. Rutherford on March 23, 2009, at which time he

stated:

Mr. McWilliams is seen in follow up.  He reports Tegretol to be of benefit pertaining
to diminished neuropathic pain.  This has been well tolerated.  Level is 5.5.  This
is low therapeutic.  Carbatrol 200 mg twice per day will be continued without
change.  Mr. McWilliams will be seen in follow up in three months.  (Cl. Ex. A, p.16)

On September 14, 2009, Dr. Rutherford issued an impairment rating which

is set out below:

Mr. McWilliams is seen in follow up.  He reports continuing pain and sensory loss
left frontal region.  This is a permanent aftermath of his injury.  He does report
benefit from Carbatrol.  This has been well tolerated.  Does is 200 mg twice per
day.  He had a therapeutic Tegretol level when last seen at 5.5.  He will continue
current medication without change.  He will have blood work drawn for CBC and
liver profile today.  He was given a prescription for Carbatrol sufficient for a one
year interval.  Mr. McWilliams is at maximum medical improvement.  Impairment
derived from 4th Edition AMA “Guides to the Evaluation of Permanent Impairment”
is 14% whole person derived from Table IX on page 145 of the text.  Clinical follow
up will be scheduled for six months from present.  (Cl. Ex. A, p.17)

Respondents’ medical case manager questioned Dr. Rutherford concerning

the aforementioned report, requesting any/all objective findings to support the

impairment rating.  In response, Dr. Rutherford stated that the rating was based

upon clinical examination.  (Cl. Ex. A, p.18)

After the claim was assigned to respondents’ defense attorney, a January 27,

2010, inquiry was made, again requesting the objective findings made by Dr.

Rutherford to support the impairment rating.  In response, Dr. Rutherford stated that

the impairment rating was based upon complaints of pain and sensory loss related

to the laceration on the left forehead.  He further stated that this was related to
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peripheral nerve injury secondary to the laceration involving the first division of the

trigeminal nerve.  (Cl. Ex. A, pp.19-22)

The sole issue concerns claimant’s entitlement to permanent impairment

benefits.  As reflected above, Dr. Rutherford’s impairment is derived from the 4th

Edition AMA “Guides to the Evaluation of Permanent Impairment,” Table IX, page

145 of the text.

The trigeminal nerve (cranial nerve V) is a mixed nerve having sensory fibers

to the face, cornea, anterior scalp, nasal and oral cavities, tongue, and the

supratentorial dura mater.  The nerve also transmits motor impulses to the muscles

of mastication.  Sensation in the parts served by the three major divisions of the

trigeminal nerve is tested with the usual techniques for evaluating sensation, pain,

temperature, and touch; the two sides of the face or body are compared.  The text

states that bilateral loss of facial sensation is uncommon.  An impairment

percentage for loss of sensation involving the trigeminal nerve is combined with an

estimate impairment percentage for pain or motor loss.  Using Table IX, Dr.

Rutherford has concluded that the claimant sustained mild impairment due to

uncontrolled facial neuralgic pain.  Under the Table, the percentage of impairment

for mild impairment may be as low as zero percent (0%) impairment to a maximum

of fourteen percent (14%) whole body impairment.  Dr. Rutherford assigned the

maximum impairment permitted for mild impairment without clarifying the basis of

his determination.
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As previously pointed out, I found the claimant to be a credible and truthful

witness.  The claimant is also highly motivated as reflected by his strong work ethic,

reflecting that the claimant has returned to work for the employer herein while

working seventy (70) hours per week which is the maximum allowed under D.O.T.

regulations.  When questioned concerning the frequency of his headaches, the

claimant candidly testified that while the medications prescribed by Dr. Rutherford

had not prevented his headaches, they significantly improved his headaches to the

point that he was having headaches two (2) to three (3) times per week rather than

daily.  

ADJUDICATION

The Arkansas Court of Appeals has held that claimants are entitled

to an impairment rating if there are objective findings that support an impairment

rating even if the AMA Guides to the Evaluation of Permanent Impairment (4th Ed.

1993) do not contain any express method of rating an injury that is compensable

pursuant to Arkansas law.  Singleton v. City of Pine Bluff (Singleton II), 102 Ark.

App. 305, 285 S.W.3d 253 (2008).  As pointed out by both the claimant’s attorney,

as well as Dr. Rutherford, there are definitely observable, objective findings in this

claim, notwithstanding the claimant’s post-concussive headache syndrome, and his

complaints of pain where that is concerned.  Specifically, the claimant sustained a

laceration injury to the left frontal region of his forehead which is the site of his

complaints of pain.  Moreover, the Court has held that while it is true that the
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legislature has required medical evidence supported by objective findings to

establish a compensable injury, it does not follow that such evidence is required to

establish each and every element of compensability.  Singleton v. City of Pine Bluff

(Singleton I), 97 Ark. App. 59, 244 S.W.3d 709 (2006) (citing Stephens Truck Lines

v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)).  All that is required is that the

medical evidence of the injury and impairment be supported by objective findings,

Ark. Code Ann. §§11-9-402(4)(D) and 11-9-704(b)(4)(B) (Repl. 2002), i.e., findings

that cannot come under the voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(I).  Singleton I, supra.  Clearly, the scar on the claimant’s forehead and

injury to the trigeminal nerve is objective medical to support impairment.  The facts

surrounding his injury and the compensability of same are undisputed.

The Court of Appeals in Singleton I went on to point out, as they had

previously held in Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857

(1998), that there is no requirement that medical testimony be based solely or

expressly on objective findings, only that the record contain supporting objective

findings.  In the instant claim, the record contains objective findings of injury.

Applying the holding in Singleton II to the instant claim, it is clear that the

Commission may issue an impairment rating, regardless of whether the 4th Edition

of the Guides, or for that matter any Edition of the Guides, make a provision for

calculating an impairment.  In my opinion, the record reflects objective findings to

support permanent impairment.  Move over, while the claimant’s headaches may
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very well be considered subjective by some standards, Singleton I held that it was

error in that case for the Commission to arbitrarily and improperly reject subjective

evidence in determining that the claimant sustained no anatomical impairment as

the result of his ankle injury, when bullet fragments clearly remained in his leg and

caused him pain.  In this claim, the claimant sustained an injury to the trigeminal

nerve.  The claimant’s treating physicians have offered exhaustive treatment and

medication with some apparent success.  The claimant requires on-going

medications in order to deal with his frequent headaches.  Rather than daily

headaches the claimant only has headaches two (2) to three (3) times per week

which is a tribute to Dr. Rutherford’s treatment.  However, I cannot agree with Dr.

Rutherford’s assessment of a fourteen percent (14%) permanent impairment   which

is the maximum allowed for mild impairment due to uncontrolled neurologic pain.

Because the claimant does not experience daily neurologic pain,  I find that the

claimant is entitled to a six percent (6%) whole body impairment based upon the

damage to his trigeminal nerve, together with the frequency of his headaches.

Accordingly, I hereby make the following:

AWARD

Respondent, Retention Management Services, Inc., is hereby directed and

ordered to pay, to the claimant, permanent impairment benefits at the rate of

$392.00 per week beginning September 15, 2009, and continuing for twenty-seven

(27) weeks, representing a six percent (6%) whole body impairment.
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All benefits having accrued, respondent is to pay same in lump sum and

without discount.

Additionally, claimant’s attorney, Mr. Thomas W. Mickel, is hereby awarded

the maximum statutory attorney’s fee, one-half (½) of which is to be paid by the

respondents and one-half (½) to be paid by the claimant out of the benefits

awarded herein, pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


