
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F801196

ANDREW MCINTOSH CLAIMANT

CRAWFORD COUNTY JUDGE RESPONDENT

AAC RISK MANAGEMENT SERVICES RESPONDENT
CARRIER

OPINION FILED JULY 28, 2010
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Respondents represented by J. LESLIE EVITTS, III, Attorney, Fort
Smith, Arkansas.

STATEMENT OF THE CASE

On April 29, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on September 30, 2009, and a pre-hearing order was filed

on September 30, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his lumbar

spine.
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4. The compensation rates are $317 for temporary total

disability and $238 for permanent partial disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional temporary total disability benefits from August

19, 2009, to a date to be determined.

2. Additional medical.

3. Attorney’s fees.

4. Defense of independent intervening cause.

Claimant’s contentions are:

“The Claimant contends that his authorized
treating physician as (sic) recommended
additional treatment in the form of surgery
and that the Respondents have failed and
refused to authorize that treatment.  The
Claimant contends that he remains in his
healing period and continues to be totally
disabled until such time has (sic) the
recommended surgery has been authorized and
his authorized treating physician, Dr. Raben,
determines that the Claimant has reached
maximum medical improvement.”

Respondents’ contentions are:

“The Respondent contends that all medical
benefits to which the claimant is entitled
have been paid.  The Respondent further
contends that all indemnity benefits to which
the Claimant is entitled have been paid.
Additionally, the Respondent contends that the
Claimant sustained a new nonwork-related
injury to his low back, unrelated to his
compensable injury, and that the new injury
serves as an independent intervening cause
discharging the Respondent from liability for
any additional benefits either in the form of
medical benefits or indemnity benefits.
Furthermore, the Respondent contends that no
compensable event is the major cause of the
Claimant’s current disability or need for
additional medical treatment.  The Respondent
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also states that any additional medical
treatment sought by the Claimant is not
reasonable or necessary as a result of a
compensable injury.  The Respondent further
contends that the medical treatment sought by
the Claimant is not authorized, reasonable or
necessary as the result of a work related
injury.”

The claimant in this matter is a twenty-seven-year-old male

who was employed by the respondent as a patrol deputy.  The

claimant sustained a compensable injury to his low back as a result

of an automobile accident in January 2008.  The claimant later

began treatment for his compensable injury with Dr. Anthony Raben,

an orthopedic surgeon.

On April 29, 2009, the claimant underwent surgical

intervention on his low back because of his compensable injury.

Specifically, the claimant underwent an arthroscopically assisted

microdiskectomy, L5-S1 on the right with decompressive diskectomy

at the hands of Dr. Raben.

After the claimant underwent the surgical procedure he was

seen by Dr. Raben for several follow up visits.  The records from

those visits show the claimant’s condition continuing to improve,

with only small spikes in pain noted until his follow up visit on

July 13, 2009.  At that time, the claimant reported to Dr. Raben

that while traveling from Hot Springs, Arkansas, back to his home,

he had to stop and spend the night in Russellville, Arkansas, due

to the pain in his back.  Dr. Raben ordered an MRI scan to help

determine what changes, if any, may have occurred in the claimant’s

condition.
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A report from Prime Medical Imaging in Van Buren, Arkansas,

gives the following impressions regarding the claimant’s MRI

ordered by Dr. Raben on July 13, 2009, and performed on the

claimant on July 22, 2009:

“Degenerative disc changes at L5-S1 with a
recurrent small central, right paracentral
disc protrusion and subtle postoperative
changes along the left side at this level.”

On July 25, 2009, the claimant participated in some type of

tactical military style game or competition.  Throughout the

medical record this event caused a great deal of confusion as to

whether this was somehow work related.  It seems to be undisputed

that the exercise or competition that the claimant participated in

was in no way related to any employment activities with the

respondent.  At some point after the claimant left the non-work

related event, he reported to the Washington Regional emergency

room in Fayetteville, Arkansas, with severe back pain.  The

claimant was given pain medication and was told to follow up with

Dr. Raben. 

On July 31, 2009, the claimant was seen by Dr. Raben.  The

following are excerpts from the report of that visit:

Chief Complaint/Reason for visit:
This 26 yr old male presents for follow-up of
incident where Andrew put on Tactical Gear
(approx. 80 lbs) for some training.  He
experienced sharp burning pain after a very
brief time.  He would rate his pain 10/10 on
that day.  He has noticed his right leg is
dragging.  He went to WRMC this week and they
gave him pain medication and did an MRI of
Andrew’s lumbar spine.
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Comprehensive Interval History as follows:
Andrew presents back today after having been
out exercising with the S.W.A.T. team when he
sustained a new injury to his lower back.  An
MRI scan was taken results of which show a
marked increase in the size of the right sided
disc herniation at L5-S1.  He’s having
significant right leg pain.  This all seems to
tie together very well.  Add an injection of
cortical steroid as well as a medrol dose pack
and he seems to be holding his own on that,
but with difficulty.  It’s difficult for him
to even get around.  He presents back today in
severe pain.

Plan: I think we’re going to see if we can do
an epidural steroid injection; however, I
think we’ll also need to prepare him for
surgical intervention.  He has had this CT
discography which shows the bottom disc to be
the culprit.  We would also go ahead and set
him up for anterior lumbar interbody fusion
using Blackstone instrumentation with facet
screw and posterior lateral fusion during the
same anesthetic.”

This report demonstrates the confusion regarding the reason

the claimant participated in the event on July 25, 2009.  Dr. Raben

indicates that the claimant was “exercising with the S.W.A.T. team”

when in fact the claimant was participating in a wholly non-work

related activity.  The report does seem to have an accurate account

of other facts such as the approximate weight of the claimant’s

tactical gear being eighty pounds.  It seems only the reason for

the claimant’s participation is in error.  I also note that Dr.

Raben never, in this report, indicates that the claimant has gone

outside of any physical restrictions placed on him due to his

compensable injury.  The last page of this particular record is

found at Respondents’ Exhibit 1, page 126.  There is an addendum to
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comprehensive interval history dated September 2, 2009, which

states:

“Patient was donning tactical gear as advised
at 8-15-09 office visit NOT participating in
maneuvers or training.”

On August 10, 2009, Dr. Raben responds to a letter sent by a

representative of the respondent, Shelly Asmussen, R.N.  The

respondent had asked Dr. Raben to respond to four questions in an

August 3, 2009, letter from Ms. Asmussen.  It is obvious that

confusion still existed regarding the reason for the activities the

claimant performed on July 25, 2009, while wearing his tactical

gear.  The questions of the respondent and the answers by Dr. Raben

follow:

“1. In your opinion, what is Mr. McIntosh’s
injury diagnosis and current clinical
status?  Andrew, at present, is suffering
from a new disk herniation that occurred
after swat team maneuvers that he had
gone on.  He was doing remarkably better
even after the injury listed above with
the hotel stay.  His current clinical
status is one of almost complete
incapacitation secondary to this new
injury.

2. Please state your opinion, within a
reasonable degree of medical certainty,
if the recommended treatments (as stated
in the second paragraph) are indicated
and related to the 1/12/2008 work injury
or from Mr. McIntosh’s post-operative
activities.  Please provide rationale.
From the clinic note, you can see that
Andrew was doing very well until the swat
team maneuvers.  The maneuvers, within a
reasonable degree of medical certainty,
necessitated his present treatment.  The
renewed pain is because of this on-the-
job activity.  It’s true that he did have
a weakened disc from the 1/12/2008 work
injury however he was able to get back on
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the hob with sufficient enough vigor to
train with the swat team.

3. Please outline your post-operative
restrictions after an arthroscopically
assisted lumbar microdiscectomy and
intradiskal electronthermal therapy.
Postoperative limitations were that he be
remanded to light or sedentary duty for
at least the first three months.  He had
been doing very well and was ready to
assume full responsibility and I felt was
ready to attempt being in harm’s way.
Hence his release to full duties.

4. Post-operatively, has Mr. McIntosh been
compliant with your recommendations and
activity restrictions?  Yes.

On August 12, 2009, Ms. Asmussen again sends a letter to Dr.

Raben concerning the confusion that still exists regarding the

reasons the claimant participated in the July 25, 2009, activity.

The following is a portion of that letter:

“I am writing in reference to you (sic)
response to my letter dated August 3, 2009,
specifically in regards to your answers to
questions number 2 and 3.  If I understand
your response correctly, you are indicating
that Mr. McIntosh had been released to return
to work.  It was my understanding, along with
the claims adjuster and employer, that Mr.
McIntosh had not been released to return to
work in any capacity, light or regular duty.
This was based on your office visit
dictations, which I have enclosed for your
review, and correspondence with your office
staff and Mr. McIntosh.

For clarification of Mr. McIntosh work status,
please address the following questions in the
space provided below:
1. Based on your re-evaluation of the

enclosed documents and your office file,
do you concur that Mr. McIntosh had not
been given a documented release to return
to work at light or regular duty?  If so,
please clarify your previous response to
questions numbered 2 and 3 of my 8/3/09
letter. (I have enclosed a copy for your
review.)
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2. If you do not concur, please answer the
following:

On what date was Mr. McIntosh given a release
to light duty and what were his restrictions
at that time?  Please provide a copy of this
release statement.

On what date was Mr. McIntosh given a release
to return to regular duty?  Please provide a
copy of this release statement.”

On September 4, 2009, Dr. Raben responded to Ms. Asmussen’s

August 12, 2009, letter.  Dr. Raben responded as follows:

“Thank you very much for your kind question
with regard to Mr. McIntosh.  I had
specifically asked him to try on his utility
belt and try on his gear including his
tactical gear as part of a work hardening
program in anticipation of his full return to
work.  I guess that any misunderstanding in
advancement from light or sedentary duty would
probably be my fault in that I was not
specific enough in my conveyance in that I was
hoping he would be able to wear his utility
belt and wear the equipment that he said could
weigh as much as seventy to eighty pounds with
little or no sequelae.

Unfortunately that did not appear to be the
case.  The only thing I can say about this is
that it’s a good thing that it happened during
the beginning of a drill rather than a real
situation.  That way Mr. McIntosh was kept out
of harms-way as well as his partners.

I do have to add that Mr. McIntosh and myself
had a discussion about allowing him to come
back to light or sedentary duty on the job and
apparently he was told by his supervisors that
he would not be allowed to approach on a light
or sedentary duty type situation.  Perhaps
that is why there is no documented release -
that is they mentioned that the only way he
could come back would be if he was ready for
full duty and to be in harm’s way.  Therefore
he was appropriately trying on his utility
belt, his bullet proof vest, and all the other
SWAT team gear as I had recommended that he do
in my clinic note.”
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On September 21, 2009, the claimant was again seen by Dr.

Raben.  A record from that report indicates that the claimant is

hopeful that he will be able to go forward with the surgical

intervention recommended by Dr. Raben.  That surgical intervention

is a revision decompression diskectomy at L5-S1 with an anterior

body fusion as well as facet screws.  Dr. Raben also notes that the

claimant is in excruciating pain, especially leg pain.  A lumbar

epidural steroid injection was also ordered by Dr. Raben which was

done that same day.

On October 8, 2009, the claimant was seen by Dr. Raben.  The

claimant reports that his back pain is increasing with pain from

his lower back going down into his right leg and foot.  The

following is an excerpt from the medical note of this visit:

“Plan: We went through an initial perusal of
risks and complications and alternative
methods of treatment.  He understands we most
likely will be doing one of these procedures
soon.  I think because of that it would
probably behoove us to check a discography of
the L4-5 and L3-4 level to see if one of those
needs to be incorporated.  His previous
diskogram showed a grade 1 tear of L4-5.”

On October 19, 2009, the claimant saw Dr. Raben for a follow

up of his low back pain and diskogram results.  The discography

results reveal an annular tear at L4-5.  The following is an

excerpt from the medical note of this visit:

“Plan: We need to go ahead with inclusion of
this in his minimally invasive fusion, 360B in
nature.  This would be with the use of
Blackstone instrumentation anteriorly as well
as posteriorly.  This would be staged with
decompression discectomy on the posterior
procedure as well.”
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On October 23, 2009, the claimant underwent the following

surgical procedures performed by Dr. Raben at the Washington

Regional Medical Center:

“Posterolateral fusion L4 to the sacrum using
allograft morselized bone graft bilaterally
with spinal instrumentation using Black stone
instrumentation and intraoperative
interpretation of image, epidural steroid
injection, intrathecal injection and Duramorph
decompressive hemilaminotomy, and neural
foraminotomy with decomopressive diskectomy
L5-S1 on the right.”

The claimant has asked the Commission to consider additional

medical treatment regarding his compensable low back injury in this

matter.  That additional medical treatment is in the form of the

surgical recommendations Dr. Raben gave in his follow up clinic

note from the claimant’s October 19, 2009, visit and actually

performed on October 23, 2009.

Dr. Cyril Anthony Raben was deposed by the party’s attorneys

in this matter on February 18, 2010.  In a portion of the

deposition Dr. Raben has an exchange with the claimant’s attorney

regarding his opinion on why the claimant needed the October 23,

2009, surgery.  That exchange follows:

“Q. And L5-S1 was the same site at which you
performed surgery initially on April 29th of
‘09.  Is that correct?

A. Yes. 

Q. Do you have an opinion in regard to what
caused Mr. McIntosh’s need for surgery that
occurred on October 23 of ‘09?  Why did he
need that surgery?

A. On 9 -- what was it 09-22, 09-23 and 10-23.
I think he had two procedures done.
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Q. Okay.  Well, those procedures, do you have
an opinion in regard to what caused him to
need those procedures?

A. Yeah.  I think that it was the initial
automobile accident injury that he had been
involved in. 

Q. Is that your opinion within a reasonable
degree of medical certainty?

A. Yes, within a reasonable degree of medical
certainty.
                                            
MR. WALKER: That’s all I have. 

A. Given no other factors in history. 

Q. You said given no other factors in history.
He did, in fact, go to the emergency room on
July the 25th of 2009 after he had been
wearing a utility belt.  Are you aware of that
emergency room visit?

A. Yes.  I believe so. 

Q. And you had cleared him to wear a utility
belt on his July visit.  Is that correct?

A. Yes, sir.  We’ve been through that already.

Q. Okay.  Do you consider an increase in his
pain because of wearing a utility belt to be a
new, independent, intervening injury when you
had already cleared him to do that?

A. Do I?  No.” 

The following is an exchange that Dr. Raben had with the

respondents’ attorney during his deposition:

“Q. Mr. Walker says does it really matter
where he is wearing it. My understanding,
Doctor, was you wanted Mr. McIntosh to wear
his utility belt and bullet-proof vest, to
wear it around to get used to it and to wear
it in physical therapy.  Correct?

A. Yes. 
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Q. That’s a big difference, Doctor, in being
out in full gear carrying weapons, rifles, and
playing, actually participating in war games.
Is that correct?

A. Well, oftentimes one of the -- one of the
things that I do in physical therapy is I want
the patient to get back to on-the-job
simulations in a controlled environment, so if
he doesn’t have bullets whizzing around
pointed back at him, for him that might be a
controlled environment, and -- and I would
expect him to have rifles and pistols and
hardware and, you know, knives and
bullet-proof vests and stuff if he is going to
go after the bad guys.  So that’s not
necessarily out of the realm of...

Q. Of what you had considered work
conditioning?

A. Work conditioning or physical therapy for a
cop, so -- and that is reasonably controlled.
If -- I encouraged him to take it to the point
where he thought he could, and if he took it
too far and got injured...

Q. Then that would be a new injury.  Correct?

A. That would be a new injury or exacerbation
of the previous one.  It hadn’t completely
healed yet.  Now, the L4-5 disc, I think you
brought up the point that was diagnosed with
discogram after that...

Q. After this...

A. After the MRI scan had shown the recurrent
disc herniation, so the fact that that was
dissimilar pain when we treated the first
condition, you know, I think that you have
reasonable grounds on that one, on L4-5.
Pardon my -- I’m not trying to be a lawyer
here, but that would be -- that would be a
condition that I think may actually be a new
onset medical condition.  The changes -- now,
he did have a previously existing condition
and had at least marked exacerbation, if not a
new onset condition, because it had changed in
its -- in its presentation from a dissimilar
type pain with a discogram to similar type
pain.  So, within a reasonable degree of
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medical certainty, the injury that he had at
L5-S1 was a marked exacerbation of the
previously existing condition.  That had not
completely healed.  However, you know, the
L4-5 disc, I’m not so sure about that, you
know, and I -- and I think that -- that if
push comes to shove, the fact that he had
dissimilar discogram, you know, before this
car trip or this tactical gear thing or this
-- or whatever the heck it was, you know, I’m
not -- I’m not omniscient.  You know, I’m not
God.  I can’t tell you that.  But he did have,
you know, symptoms that were severe enough
that I got a new study, an MRI scan that
showed recurrent disc herniation and
granulation tissue where the previously --
previously existing one had been treated, but
I have to give you the fact that the discogram
showed a new -- a new change on that one.  So
I think that -- I think that’s reasonable, but
I think to contest the L5-S1 as being a new
condition, I don’t think that’s justifiable.
I think that is related to his previously
existing condition. 

Q. Because that’s the same site where you had
done surgery and he was still recovering from
the surgery.  Correct?

A. Correct. 

Q. The intervening instant that we have there
at the L5-S1 is, what’s contained in your
records, is the family trip to Hot Springs
over the weekend.  Correct?

A. Probably.  Unless there is any -- any other
intervening factor, and I think your records
show 07-07 that he wasn’t having any pain from
that.” 

Is seems to me that the problems the claimant has at L5-S1 are

certainly a recurrence of his original compensable injury.  This

was most likely caused by the claimant’s automobile ride to and

from Hot Springs, which was certainly reasonable given his

restrictions at the time this trip occurred.
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The difficulties the claimant now has at the L4-L5 are a

compensable consequence of his original injury.  Dr. Raben mentions

in Claimant’s Exhibit 3, page 22, line 18, that the disc was

weakened by the original injury.  Dr. Raben also notes that, “He

did have a weakened disc from the 1/12/08 work injury.”  This is

found at Respondents’ Exhibit 1, page 13, in the answer to question

number 2.  In his deposition, Dr. Raben makes statements that the

procedure on October 23, 2009, was due to the claimant’s initial

automobile accident.  However, he also asserts that this L4-L5

problem is also a new injury.

The L4-5 problem most certainly occurred when the claimant, on

his own time, participated in the war game competition.  However,

given the weakened nature of his disc pointed out by Dr. Raben, the

fact that he never had completely healed from the original injury

and or surgery, and that the recurrence of the L5-S1 disc was

present at least three days before the war game, it seems that his

war game activities in combination with the above factors caused

the L4-5 difficulties.

The respondents assert that the activities that the claimant

engaged in on July 25, 2009, at the war games are an independent

intervening cause, thus the additional medical treatment sought by

the claimant would not be compensable.  Ark. Code Ann. §11-9-

102(4)(F)(iii) states:

“Under this subdivision (4)(F), benefits shall
not be payable for a condition which results
from a non work-related independent
intervening cause following a compensable
injury which causes or prolongs disability or
a need for treatment.  A non work-related
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independent intervening cause does not require
negligence or recklessness on the part of the
claimant.”

In order for an injury to be an independent intervening cause,

the claimant must have been acting unreasonably under the

circumstances when the injury occurred.  Davis v. Old Dominion

Freight Line, Inc., 341 Ark. 751, 756-57, 20 S.W.3d 326, 329-30

(2000).

So, was the claimant acting unreasonably under the

circumstances when the L4-L5 injury occurred?  At the hearing

Austin James Bishop, who is a deputy for the Crawford County

Sheriff’s office provided credible testimony regarding the

activities he witnessed the claimant undertake on July 25, 2009, at

the war games.  A portion of his testimony follows:

“BY THE COMMISSION: Were you with the Claimant
or excuse me, Mr. McIntosh throughout the day
at the airsoft game?

A. Yes, I was.

BY THE COMMISSION: Were you two within 50
yards of each other, 5 yards of each other,
feet of each other?

A. Feet.

BY THE COMMISSION: So did you two engage in
the same types of activity throughout the
corse of that day?

A. Yes, sir.

BY THE COMMISSION: Did Mr. McIntosh ever fall?

A. No, sir.

BY THE COMMISSION: Did he jump up on an item
or run during that day?

A. No, sir.
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BY THE COMMISSION: What types of physical
activities did you witness him engage in that
date?

A. Just Walking and laying down on the ground.

BY THE COMMISSION: Okay, now I don’t quite
think I have a handle on airsoft or what it
is, but I believe from the descriptions I’ve
heard and testimony today, it’s some type of
war game?

A. Yes, sir.

BY THE COMMISSION: And would this be something
that for a tactical reason you would be quiet
and not talk much or did you two get to sit
there and visit throughout the day?

A. No, be quiet and not talk much.

BY THE COMMISSION: Okay, so were you I guess
laying in wait for someone to come through
your area or were you defending some area?

A. We were laying in waiting for the other
opponents to come through.”

Dr. Raben also provides deposition testimony regarding the

claimant’s activities at the war games.  From the medical records

of Dr. Raben, which are confused as to the reason for the

claimant’s participation and the deposition of Dr. Raben, I do not

believe that Dr. Raben felt the claimant deviated from his

treatment plan.  Given the facts before me, I find that the

activities the claimant undertook at the war games were not an

independent intervening cause.  In that, I do not believe the

claimant acted in an unreasonable manner under the circumstances

when the injury occurred.

Here, the claimant is entitled to the additional medical

treatment he seeks in the form of the surgical intervention
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performed by Dr. Raben on July 23, 2009, and the related follow up

treatment.

The claimant also seeks additional temporary total disability

benefits from August 19, 2009, to a date yet to be determined.  It

is clear from the medical records that during this time period the

claimant was totally disabled and remained inside his healing

period.  Thus, the claimant is entitled to receive temporary total

disability benefits from August 19, 2009, to a date yet to be

determined.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on September 30, 2009, and contained

in a pre-hearing order filed September 30, 2009, are hereby

accepted as fact.

2. The respondents have failed to prove by a preponderance of

the evidence that an independent intervening cause was the source

of the claimant’s requested additional medical treatment.

3. The claimant has proven by a preponderance of the evidence

that he is entitled to additional medical treatment in the form of
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surgical intervention performed by Dr. Raben on October 23, 2009,

and the resulting follow up treatment.

4. The claimant has proven by a preponderance of the evidence

his entitlement to temporary total disability benefits from August

19, 2009, to a date yet to be determined.

5. The claimant’s attorney is entitled to an attorney’s fee in

this matter commiserate with the Arkansas Workers’ Compensation

Law.

ORDER

The respondents shall bear the cost of the surgical

intervention performed by Dr. Raben on October 23, 2009, including

all reasonable and necessary follow up treatment from that surgery.

The claimant is entitled to temporary total disability

benefits from August 19, 2009, to a date yet to be determined at

the stipulated rate of $317.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


