
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F801596

DONALD McGHEE CLAIMANT

ALMA TRACTOR & EQUIPMENT, INC. RESPONDENT
                                                       
STATE AUTOMOBILE MUTUAL INSURANCE,         RESPONDENT
INSURANCE CARRIER

OPINION FILED OCTOBER 5, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas. 

Respondents represented by J. LESLIE EVITTS, III, Attorney, Fort
Smith, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on July 13, 2010,

in Fort Smith, Arkansas.  The deposition of the claimant was taken

on June 2, 2010, and was admitted as Respondents’ Exhibit No. 3 to

the hearing. 

A pre-hearing order was entered in this case on March 30,

2010. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing, both

parties announced that they had now agreed that the appropriate

degree or percentage of permanent physical impairment from the

claimant’s compensable injury was 6 percent to the body as a whole.

This amount had previously been paid by the respondents. Thus, the

only remaining issue was the claimant’s entitlement to additional

permanent partial disability benefits for permanent functional

disability or loss for wage-earning capacity. A copy of this
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amended pre-hearing order was made Commission’s Exhibit No. 1 to

the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On October 1, 2007, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $467.00 for

total disability and $350.00 for permanent partial

disability.

3. On October 1, 2007, the claimant sustained a compensable

injury to his right shoulder.

4. There is no dispute over medical services.

5. There is no dispute over temporary disability benefits.

6. The healing period ended July 31, 2009.

7. The parties have now agreed that the claimant has

sustained a compensable injury that resulted in a

physical impairment of 6 percent to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time was limited to the following:

1. The extent of additional permanent partial disability for

permanent functional disability for loss of wage-earning

capacity.

2. Attorney’s fees.

In regard to these issues, the claimant contends that he is

entitled to payment for permanent partial disability benefits for
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wage loss, in excess to the permanent partial disability benefits

to which he is entitled for permanent physical impairment.

In regard to these issues, the respondents contend:

“The respondents contend that on July 31,
2009, the claimant’s authorized treating
physician Dr. Robert J. Tomlinson opined that
the claimant had reached maximum medical
improvement from the October 1, 2007 injury
and rated the claimant with a 6 percent
permanent partial disability impairment
rating. The respondents contend that the
rating has been paid in full and that all
medical benefits and all indemnity benefits to
which the claimant is entitled have been paid.
The respondents further contend that on July
21, 2009, the claimant was terminated from his
employment with the employer/respondent for
reasons unrelated to his workers’ compensation
claim. The respondents contend that the
claimant is not entitled to any permanent
partial disability benefits in excess of the 6
percent permanent physical impairment as
assessed by Dr. Tomlinson and that the
claimant is not entitled to any wage-loss
disability benefits.”

 DISCUSSION

The central issue, at the present time, is the claimant’s

entitlement to permanent partial disability benefits for permanent

functional disability for loss of wage-earning capacity, in

addition to that to which he is entitled for permanent physical

impairment. The burden rests upon the claimant to prove the

existence and extent of such permanent functional disability. The

claimant’s entitlement to these benefits is controlled by the

provisions of Ark. Code Ann. §11-9-522.

The evidence establishes that the claimant was released to

return to limited or light duty work by his treating physician, Dr.

Robert Tomlinson, on July 17, 2009. At that time, Dr. Tomlinson
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restricted the claimant from any employment position that required

lifting or carrying in excess of 25 pounds. As previously announced

by the respondent, in its letter of February 2, 2009, there was no

position available, as a truck driver, that would be within the

medically assigned restrictions and limitations.  However, the

respondent did return the claimant to employment in another

capacity that did comply with his medical restrictions.  However,

this position  was at significantly less wages than those the

claimant was receiving at the time of his compensable injury, in

his position as a truck driver.

On July 18, 2009, the claimant was arrested for and was

subsequently convicted of driving while intoxicated. This resulted

in the automatic suspension of the claimant’s driver’s license,

including his CDL. On July 21, 2009, the claimant was terminated

from the light duty employment position the respondent had been

providing him. This termination was apparently based upon the fact

that he could no longer drive and that his  light duty employment

position required him to drive a pick up truck to pick up and

deliver parts.

The evidence shows that, subsequent to his termination by the

respondent, the claimant has obtained various other employment

positions, some of which were apparently within his permanent

limitations and restrictions from his compensable injury.  However,

all of these positions were at considerably less wages than the

claimant’s average weekly wage at the time of his compensable

injury. Based upon the stipulations regarding the appropriate
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weekly compensation rates, the claimant’s average weekly wage, at

the time of his compensable injury, would have been approximately

$700.00 per week.

Ark. Code Ann. §11-9-522(b)(2) provides that the claimant

would not be entitled to permanent partial disability benefits for

permanent functional disability for loss of wage-earning capacity,

if he had returned to work, had obtained other employment, or had

a bona fide and reasonably obtainable offer to be employed at wages

equal to or greater than his average weekly wage at the time of his

accident and compensable injury. Ark. Code Ann. §11-9-522(c)(2)

also prevents the claimant from being entitled to permanent partial

disability benefits for permanent functional disability for loss of

wage-earning capacity, if this loss exists because of the

claimant’s discharge for misconduct in connection with the work.

Finally, Ark. Code Ann. §11-9-522(c)(1) places upon the respondent

the burden of showing that the claimant has returned to employment

or has a bona fide offer to be employed at wages equal to or

greater than his average weekly wage at the time of his accident

and injury.

In the present case, the evidence presented does indicate that

the claimant was terminated by the respondent for good cause on

July 21, 2009. However, the evidence presented further clearly

shows that the employment position from which the claimant was

terminated on that date paid considerably less wages than the

claimant’s average weekly wage at the time of his employment-

related accident and compensable injury.  Thus, termination for
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cause would not prevent him from being entitled to benefits for

permanent functional disability, in addition to benefits for

permanent physical impairment. 

The respondents cannot even argue that, if the claimant had

not been terminated for cause, he would have ultimately been

returned to his prior truck driving position at the same or greater

wage he was receiving at the time of his accident.  Clearly, the

permanent physical limitations and restrictions, which have

resulted from the claimant’s compensable injury, would prevent him

from returning to the employment position that he held with the

respondent at the time of his accident and injury.  Such a position

would require strenuous use of his injured shoulder and arm. It is

also apparent from the respondent’s letter of February 2, 2009,

that none of the “truck driver” positions maintained by the

respondent would comply with the claimant’s now permanent

restrictions and limitations on the use of his right shoulder and

arm. In fact, the permanent restrictions and limitations, which

have resulted from the claimant’s compensable shoulder injury would

reasonably prevent him from performing the regular employment

duties required for any position as the driver of a semi tractor-

trailer truck. 

It is my opinion that the greater weight of the credible

evidence fails to prove that, following his compensable injury, the

claimant has ever returned to employment, obtained other

employment, or had a bona fide and reasonably obtainable offer of

employment at wages equal to or greater than those he was receiving
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at the time of his employment-related accident and compensable

injury. Therefore, the provisions of Ark. Code Ann. §11-9-522(b)(2)

are not applicable to the present claim and does not prevent an

award of permanent partial disability benefits for permanent

functional disability for loss of wage-earning capacity. 

Ark. Code Ann. §11-9-522(b)(1) sets out the various factors

that are to be considered in determining the existence and extent

of permanent partial disability for permanent functional disability

for loss of wage-earning capacity. These factors not only include

the actual percentage of permanent physical impairment, but also

how the loss of actual body function, which is reflected by this

percentage or degree of permanent impairment, affects the

claimant’s ability to perform required employment activities.

Further, the claimant’s inability to perform these employment

activities must be considered in light of the claimant’s age,

education, work experience, and all other matters reasonably

expected to affect his future earning capacity.

In the present case, the greater weight of the credible

evidence presented shows that the permanent impairment for loss of

function of the claimant’s right shoulder, as reflected by the 6

percent permanent physical impairment to the body as a whole,

prevents him from full or frequent movement of the right shoulder

and arm, or strenuous use of the arm to lift, hold, and push or

pull objects of significant weight (specifically, objects weighing

more than 20 pounds). Although not expressly mentioned by Dr.

Tomlinson, another permanent  restriction that results from



McGhee-F801596 -8-

injuries, such as that experienced by the claimant, would be the

inability to  use of or maintaining the arm in positions at or

above shoulder level.

The record reveals that the claimant is 45 years old and has

a 9th grade education. His only vocational training has been a CNA

and truck driving. The claimant has been previously employed as a

heavy equipment operator and truck driver.  He has also held

employment positions as a construction laborer and CNA (certified

nursing assistant).  

The claimant appears relatively well motivated to return to

employment, even though the record indicates that he has now

applied for  full Social Security disability benefits. The evidence

reveals that the claimant returned limited or light duty employment

with the respondent, whenever he was released to do so. He also

appears to have  performed such a position in at least a

satisfactory manner. Following his termination by the respondent,

the claimant actively sought and obtained employment positions,

elsewhere, albeit at wages significantly less than that he was

earning at the time of his accident and injury.

Clearly, the claimant’s permanent physical limitations and

restrictions from his compensable injury, would prevent him from

returning to his pre injury employment position with the

respondent, as a “truck driver”, a fact obviously recognized by the

respondent. Further, these permanent restrictions and limitations

would prevent the claimant from employment activities that

generally required for any position as the driver of a semi
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tractor-trailer truck. Such positions generally require the driver

to be able to freely use his arms to pull himself up and down from

the cab of the truck, to climb up and down onto the back of the

truck, and to climb up and down, on and off, or in and out of the

bed or trailer of the truck. These activities clearly require

strenuous use of the claimant’s right arm, which would exceed his

proven permanent limitations and restrictions that resulted from

his compensable right shoulder injury.  Truck drivers are also

generally required to strap down, tie down, tarp down, boom down

loads or to forcefully open and close trailer doors. These

activities also require the claimant to be able to use  both arms

in a forceful and stressful manner and would exceed his permanent

restrictions and limitations. Generally, driving positions also

require the driver to be physically able to dolly up and down his

trailer, to place on and take off tire chains, to open truck hoods,

and to perform necessary maintenance and minor repairs, which would

also exceed the claimant’s permanent restrictions and limitations.

The permanent restrictions and limitations on the claimant’s

potential employment activities, as established by the greater

weight of the evidence, would further prevent the claimant from

performing his previous employment positions as a construction

worker and CNA. Both of these positions clearly require heavy

lifting and the strenuous use of both arms that would exceed the

claimant’s established physical limitations and restrictions.  

Further, these permanent restrictions and limitations would

preclude the claimant from performing a significant number of other
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types of employment for which he would otherwise be qualified.

These potential employments would be in the areas of heavy manual

labor and assembly line or factory work. These types of positions

comprise a significant portion of the potential employment

positions to which the claimant is limited by his lack of education

and vocational or technical training and limited job experience.

After consideration of all the factors identified by Ark. Code

Ann. §11-9-522(b)(1) and all other factors reasonably expected to

effect the claimant’s future wage-earning capacity, I find that the

claimant has proven by the greater weight of the credible evidence

that he has sustained a significant loss of wage-earning capacity.

Not only do the permanent restrictions from the claimant’s

compensable right shoulder injury exclude the claimant from the

higher paying employment positions for which he would otherwise be

qualified (i.e. truck driver and construction worker), these same

restrictions have even reduced the number of potential lower paying

employment positions for which he would otherwise be qualified

(i.e. manual labor, CNA, etcetera). The remaining positions (for

which the claimant would otherwise be qualified by his age,

education, and previous work experience and which would be within

the permanent restrictions from his compensable right shoulder

injury) would not only be limited in number, but would pay

substantially less than the average weekly wage the claimant was

receiving at the time of his accident and injury. It is my opinion

that this loss of wage-earning capacity is the equivalent to a
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permanent functional disability of 14 percent to the body as a

whole. 

Pursuant to the provisions of Ark. Code Ann. §11-9-522(b)(1),

the claimant is entitled to additional permanent partial disability

benefits for permanent functional disability for loss of wage-

earning capacity in the amount of 14 percent to the body as a

whole. These permanent partial disability benefits are to be in

excess of the permanent partial disability of 6 percent to the body

as a whole for permanent physical impairment, which has been

previously paid by the respondents.

In reaching this decision, I am aware that the claimant was

also prevented from returning to truck driving, as of July 18,

2009, by his DWI arrest and the resulting automatic suspension of

his commercial driving license. However, this fact is immaterial,

as the claimant had already been prevented from performing such

employment positions by the physical limitations and restrictions

from his compensable right shoulder injury. Further, these physical

restrictions and limitations have subsequently become permanent and

have now resulted in a permanent loss of this type of potential

employment. Whereas, the claimant’s DWI arrest and conviction would

have only produced a temporary loss of such potential employment.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.
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2. On October 1, 2007, the relationship of

employee-employer-carrier existed between

the parties.

3. On October 1, 2007, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $467.00 for

total disability and $350.00 for

permanent partial disability.  

4. On October 1, 2007, the claimant

sustained a compensable injury to his

right shoulder.

5. There is no dispute, at the present time,

over the claimant’s entitlement to

reasonably necessary medical services at

the respondents’ expense.

6. There is no dispute, at the present time,

over temporary disability benefits.

7. The claimant’s healing period ended on

July 31, 2009.

8. As stipulated by the parties, the

claimant has experienced a permanent

physical impairment of 6 percent to the

body as a whole from his right shoulder

injury and is entitled to permanent

partial disability benefits for his loss.
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9. The claimant has proven by the greater

weight of the credible evidence that he

has also sustained a permanent partial

disability of 14 percent to the body as a

whole, which is in the form of permanent

functional disability for loss of wage-

earning capacity from the compensable

injury of October 1, 2007. Pursuant to

the provisions of Ark. Code Ann. §11-9-

522(b)(1), the claimant is entitled to

additional permanent partial disability

benefits for this loss.

10. The greater weight of the credible

evidence fails to show that the claimant

has returned to employment or has had a

bona fide and reasonable obtainable offer

of employment, at wages equal to or

greater than those he was receiving at

the time of his compensable injury, at

any time after October 1, 2007. Thus,

Ark. Code Ann. §11-9-522(b)(2) is

inapplicable to this claim.

11. The respondents have controverted the

claimant’s entitlement to any permanent

partial disability benefits in excess of

6 percent to the body as a whole.
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12. The appropriate fee for the claimant’s

attorney is the maximum statutory

attorney’s fee on the controverted

permanent partial disability benefits

awarded for permanent functional

disability for loss of wage-earning

capacity.

ORDER

The respondents shall pay to the claimant permanent partial

disability benefits for a permanent partial disability of 20

percent to the body as a whole.  This represents both permanent

partial disability benefits for permanent physical impairment, in

the amount of 6 percent to the body as a whole, and permanent

partial disability benefits for permanent functional disability for

loss of wage-earning capacity, in the amount of 14 percent to the

body as a whole. The respondents are entitled to credit for all

such permanent partial disability benefits previously paid.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted permanent

partial disability benefits herein awarded for permanent functional

disability for loss of wage-earning capacity (i.e. 14 percent to

the body as a whole). One-half of this attorney’s fee is the

obligation of the respondents in addition to such benefits. The

remaining one-half of this attorney’s fee is to be withheld by the

respondents from these benefits.



McGhee-F801596 -15-

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         

                                    


