
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F807814

SHIRLEY McCURTAIN CLAIMANT

WHIRLPOOL CORPORATION, SELF INSURED RESPONDENT
                                                       
GALLAGHER BASSETT SERVICES, TPA         RESPONDENT

OPINION FILED JULY 14, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant not appearing at hearing.

Respondents represented by MIKE REDD, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on the

Respondents’ Motion to Dismiss, which was filed with the Commission

on May 17, 2010. Notice of this Motion, together with notice of the

hearing on the Motion, was sent to the claimant at her last known

address certified mail, return receipt requested.  The U. S. Post

Office returned this notice as unclaimed. The claimant did not

appear, either in person or through designated representative, at

the scheduled hearing on this Motion.

At the hearing on this Motion, the entire Commission’s file

was made Commission’s Exhibit No. 1 to the Motion hearing.
 DISCUSSION

   The Commission’s file reflects that an initial claim for

benefits was filed with this Commission, apparently on or about

August 11, 2008.  At the time of this filing, the claimant was

represented by legal counsel, Mr. Eddie Walker. However, at the

time the AR-C was filed, no hearing was requested.
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The Commission’s file reflects that the respondents initially

indicated that they were investigating the claim and were neither

accepting or controverting it. However, there is no indication that

the respondents’ ever accepted the claim or paid any benefits.

On April 29, 2009, the respondents’ filed a Motion to Dismiss

the claim for the claimant’s failure to request a hearing within

the time period allotted by Ark. Code Ann. §11-9-702(a)(4). In this

Motion, the respondents announced that they had controverted the

claim in its entirety.  

After the filing of this Motion, claimant’s counsel filed a

pre-hearing questionnaire on behalf of the claimant and requested

a hearing on compensability and the claimant’s entitlement to

benefits. He also requested that the Respondents’ Motion to Dismiss

be denied and the hearing on this initial Motion be cancelled. His

request was granted and the matter was set for a pre-hearing

conference.

A pre-hearing conference was held in this case and a pre-

hearing order was entered on June 30, 2009. This pre-hearing order

set out the stipulations offered by the parties, one of which was

that the claim was controverted in its entirety. The Order further

identified the issues to be litigated and resolved at the scheduled

hearing. Finally, this Order identified the time, date, and place

of the scheduled hearing on the merits.

By letter, dated September 23, 2009, the claimant’s attorney

advised the Commission that developments had occurred which

necessitated his withdrawal from the claim. He also requested that
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the scheduled hearing be continued.  On October 15, 2009, the

claimant’s attorney filed a formal Motion to Withdraw, which was

granted. A copy of the Order granting the claimant’s attorney’s

Motion to Withdraw was sent to the claimant certified mail, return

receipt requested.  

On February 3, 2010, a letter was sent to the claimant by the

Commission, requesting the claimant to advise of the status for a

claim within the next 30 days. No response was received from the

claimant to this correspondence. In fact, the claimant has made

absolutely no contact with this Commission, nor has anyone

contacted this Commission on the claimant’s behalf, since the entry

of the Order granting the claimant’s attorney’s Motion to Withdraw

on October 15, 2009.

On May 17, 2010, the respondents’ refiled their Motion to

Dismiss this case for lack of prosecution on the part of the

claimant and failure to request a hearing within the time period

allotted by Ark. Code Ann. §11-9-702(a)(4). The respondents further

indicated that service of this Motion was attempted on the claimant

by certified mail at the claimant’s last known address.

The Respondents’ Motion was set for hearing on July 6, 2010,

at 1:15 p.m. in the Commission’s offices in Fort Smith, Arkansas.

Notice of this hearing and the Respondents’ Motion was sent to the

claimant certified mail, return receipt requested to her last known

address, as required by law.  As previously indicated, this notice

was returned by the U. S. Post Office as showing delivery was

attempted, but that it was unclaimed.  
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From the claimant’s total inactions and the various documents

contained in the Commission’s file, it is apparent that the

claimant has not prosecuted her claim for benefits in a diligent

and timely manner. It is further apparent that there has been no

bona fide request for a hearing on this claim within six months

prior to the filing of the respondents’ current Motion to Dismiss.

The only reasonable interpretation that can be placed on the

claimant’s total inaction, after the withdrawal of her previous

attorney, is that she no longer intends to pursue her claim. After

consideration of the Respondents’ Motion, in light of the materials

contained in the Commission’s file, I find that the Respondents’

Motion is well taken and that the respondents are entitled to a

dismissal of the claim without prejudice, to refiling within the

time period allotted by Ark. Code Ann. §11-9-702.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.

2. On all relevant dates, the relationship of employee-self

insured employer existed between the parties.

3. On August 11, 2008, the claimant filed an initial claim for

benefits for an alleged employment-related injury or illness

involving her lungs that occurred in July of 2007.

4. The respondents denied the occurrence of any compensable

injury or illness involving the claimant’s lungs and controverted

this case in its entirety.
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5. The claimant has failed to diligently prosecute her claim,

following its initial filing. This include the claimant’s failure

to make a bona fide request for a hearing on the merits of her

claim, after her initial attorney was allowed to withdraw on

October 15, 2009. The claimant’s inaction in the diligent pursuit

of her case would entitle the respondents to an Order of Dismissal

of this claim under Ark. Code Ann. §11-9-702(a)(4) and/or Rule

099.13 of the Commission.

ORDER

Pursuant to my foregoing findings and conclusions, I have no

alternative but to grant the Respondents’ Motion.  This claim is

dismissed in its entirety. However, this dismissal is without

prejudice to the refiling of the time period allotted by the Act.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            

                               

       
                                    


