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STATEMENT OF THE CASE

On November 17, 2009, the above-captioned claim was heard in Harrison,

Arkansas.  A prehearing conference took place on September 21, 2009.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the amendment of the fourth stipulation, they are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about October 21,

2008.

3. Respondents accepted the injuries to Claimant’s left knee and left shoulder

as compensable.

4. Respondents have paid some medical and temporary total disability benefits

for Claimant’s left knee and left shoulder injuries.  Temporary total disability

benefits were last paid on March 16, 2009.

5. Claimant’s average weekly wage of $667.00 entitled him to a temporary total

disability rate of $445.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Claimant amended the period for which he is seeking temporary total disability benefits,

and reserved all issues pertaining to permanency.  The following five issues, as amended,

were litigated:

1. Whether Claimant sustained compensable injuries to his neck and right

knee.

2. Whether Claimant is entitled to reasonable and necessary treatment, to

include additional treatment by Dr. Harold Chakales.

3. Whether Claimant is entitled to reimbursement for mileage in connection

with his medical treatment.

4. Whether Claimant is entitled to additional temporary total disability benefits

from March 16, 2009 to June 29, 2009.
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5. Whether Claimant is entitled to a controverted attorney’s fee.
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Contentions

At the hearing, the contentions set forth in the prehearing order were discussed.

Claimant’s first contention was amended to properly reflect the date of injury.  The

contentions thus read as follows:

Claimant:

1. Claimant contends that he sustained compensable injuries on October 21,

2009 to his neck, knees and shoulder.

2. Claimant remains in his healing period.

3. Claimant received one temporary total disability payment.

Respondents:

1. Respondents contend that appropriate benefits have been paid as a result

of Claimant’s left knee and left shoulder injuries.

2. Respondents contend that Claimant’s current problems and any disability

are related to a pre-existing medical condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his right knee.

4. Claimant has proven by a preponderance of the evidence that he sustained

a compensable injury to his neck.

5. Because Dr. Tammy Tucker was not Claimant’s authorized treating

physician, Respondents are not liable for any care she has rendered to

Claimant in connection with his compensable injuries.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to reimbursement, at the rate of 43 cents per mile per AWCC Advisory 89-2,

for all of his travel to providers for treatment that Respondents have

heretofore covered, or which has been found herein to be reasonable and

necessary.

7. Claimant has proven by a preponderance of the evidence his entitlement to

additional reasonable and necessary treatment of his neck–to include

another cervical MRI.

8. Claimant has not proven by a preponderance of the evidence his entitlement

to another EMG.

9. Claimant has proven by a preponderance of the evidence his entitlement to

additional reasonable and necessary treatment of his left shoulder.

10. Claimant has not proven by a preponderance of the evidence his entitlement

to additional treatment of his left knee.
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11. Claimant has not proven by a preponderance of the evidence his entitlement

to additional temporary total disability benefits.

12. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary partial disability benefits from March 16, 2009 to June 29, 2009.

13. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on the amount of additional indemnity

benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of two index pages and 61 numbered pages thereafter;

Claimant’s Exhibit 2, additional medical records, consisting of one index page and 31

numbered pages thereafter; and Respondents’ Exhibit 1, another compilation of Claimant’s

medical records, consisting of three index pages and 140 numbered pages thereafter.

Testimony

James McCracken.  Claimant testified that he is married, completed the twelfth

grade, and never served in the military.  He took HVAC courses at vocational-technical

school.  In addition, he took a 100-hour course at a law enforcement training academy, and

serves as a part-time deputy sheriff.
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He began working for Jim Brown Company (hereinafter “Jim Brown”) on October 31,

1984.  Jim Brown does residential and commercial heating and cooling.  At first, he worked

there as an installer.  For the last 15 years, he was the shop foreman.  In this capacity, he

measured for custom jobs, and then built all of the duct work.  He had to carry large sheets

of steel to the machines, and move large sections of duct work in and out of the shop.

Claimant stated that without help of equipment, he would have to lift by himself pieces

weighing anywhere from 35 to 300 pounds.

At first, he testified that prior to being injured at work in October 2008, he was in

good health, and never sustained any type of injury while working at Jim Brown.  However,

he then clarified that he hyperextended his knee at work some years ago and was off work

for six weeks.  When he was sixteen, he broke his collarbone.  He stated that he has no

residual problems from it.

Claimant’s testimony was that the following occurred on October 21, 2008:

Me and another employee was, we was [sic] putting a metal roof in a garage
there at the, at Jim Brown Company.  And we was [sic] carrying large sheets
of steel from a trailer out in the parking lot inside.  And we was carrying it
overhead and going up a [sic] incline.  The parking lot was chate [gravel],
and my feet slid out from under me, so I released the metal with my left
hand.  I was falling, tried to catch myself, and everything just hit on my head
and I landed on my knee and left shoulder.

The steel landed on his head, and he felt immediate discomfort in his left shoulder and

knee.  He stated that he had no other problems.

Claimant reported what occurred to J.N. Brown, the owner’s son.  However, nothing

was done at that time, and Claimant reported the incident again two days later, after the

pain in his left knee and shoulder worsened.   Jim Brown paid for his visit with Dr. Gaston,
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his family physician, instead of filing a claim with Respondent FirstComp.  He underwent

x-rays, and Gaston prescribed medication.  Claimant returned to work, but his pain did not

improve.  Instead, it began to go into his neck.  The pain was of a constant, burning type,

and he experienced numbness in his fingertips.  His knees were swollen.  He stated that

he was on regular duty during this period, but had trouble performing his jobs.  Claimant

underwent an MRI on December 22, 2008.

He worked until December 23, 2008; on that date, Jim Brown found out about the

MRI and sent him home until he had a release.  He was off work until January 7, 2009, and

he was paid temporary total disability benefits for this period.  Gaston referred him to Dr.

Anthony McBride, an orthopedic physician.  He underwent physical therapy, but it did not

help with his pain.  Claimant was taking Hydrocodone prescribed by Dr. Gaston.  McBride

merely ordered therapy.

His testimony was that he had a physician’s release to return to work.  Claimant’s

job was changed to that of a second man on an installation crew.  This involved climbing

and crawling in tight spaces, and caused him problems.  He was unable to do these tasks

without assistance.  During this period, it became hard for Claimant to walk or to lift

anything.  Sleeping became difficult.

Dr. McBride put Claimant on restricted duty; no lifting over 15 pounds, no climbing

of ladders, no crawling, and no stooping.  Mr. Brown told him that the only light duty work

was clerical in nature, and that Claimant did not look like a clerical worker.  He told

Claimant that he needed to go home.  During this period, he saw Dr. Tammy Tucker, an

osteopathic physician.  She place him on, inter alia, Oxycodone.  Respondents paid
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temporary total disability benefits until March 16, 2009.  Claimant stated that his knee and

shoulder stayed swollen all of the time.  Asked if he ever had muscle spasms, Claimant

answered:  “Not too many.”  Claimant did not return to work after his benefits ceased.  His

only work since then has been process-server work for the sheriff’s office–36 hours per

month.  Jim Brown has not contacted him about returning to work since he last saw Dr.

Chakales.  Claimant used to be the computer programmer for the sheet metal shop and

for major jobs, and he felt that he could probably still perform this duty.  He has applied for

Social Security disability benefits, and the application is still pending.  Because he was

under a doctor’s care, he was not eligible for unemployment benefits.

Claimant testified that he has continued to see Dr. Tucker.  She has continued to

prescribe medication, but not physical therapy or home exercises.  He received a change

of physician from the Commission to see Dr. Harold Chakales.  Claimant has seen

Chakales twice, and has a good rapport with him–better than with McBride.  He

recommended additional testing, but Respondents have refused to cover it.  Claimant is

willing to undergo the testing if it is approved.  He would like to return to Dr. Chakales for

additional treatment.  At present he is treating with Dr. Tucker, his family physician.

Claimant has incurred mileage expense undergoing treatment–including that by his

authorized physicians.  Respondents have not reimbursed him for this expense.  In

addition, he is currently paying for all of his medication out-of-pocket.  His wife’s group

health carrier and Respondent FirstComp are in dispute concerning which one is liable for

his treatment.
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With respect to his right knee, Claimant testified that he injured it at work after Dr.

McBride gave him a release.  He stated that as a result of climbing ladders, crawling under

houses, lifting and working above his head, he was placing more weight on his right knee,

and strained it.  Claimant stated that he had pain and swelling in the knee.

Currently, he has a lot of pain in both knees.  He wears a brace on the left one, as

prescribed by Dr. McBride.

Under questioning from Respondents, Claimant testified that he is six feet, six

inches tall and weighs 300 pounds.  After Claimant went back to work a second time, Dr.

McBride ordered an MRI of his left knee and diagnosed him as having a quadricep strain.

McBride release him from treatment of the knee.  While he stated that he is still having

problems with the knee, he is not seeing Dr. Tucker for it.  He saw Dr. Chakales for the

knee, but he did not treat it.  Claimant denied having any pre-existing left knee problems.

He underwent arthroscopic surgery on the right knee in 2002.  He denied that Dr. McBride

examined his right knee on April 13, 2009.

With respect to his left shoulder, he underwent x-rays and an MRI.  Dr. McBride

found mild degenerative changes.  He stated that he is still having problems with the

shoulder.  Claimant told Chakales about the shoulder.  However, Dr. Tucker is not treating

this.  Again, he denied having pre-existing problems in this area; he testified that he did

not recall having x-rays of his shoulder on April 4, 1997.  He is aware that his EMG and

nerve conduction studies have been normal.  He is not seeing Dr. Tucker for his shoulders.

Along with his neck and knees, Claimant stated that he is having problems with his

neck and his “nerves.”  These four things are keeping him from working.  He stated that
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his neck pain is constant, and runs from his shoulder to the base of his head.  The pain

began “[s]hortly after” the October 21, 2008 incident.  Dr. McBride released him from care

of his neck with a zero percent (0%) impairment rating.  Claimant later resumed treatment

with him, but again was released.  He could not remember having any pre-existing neck

problems, or previously undergoing an MRI of it–although the medical records in evidence

reflect that he underwent a cervical MRI on August 28, 2002, gave a history of a prior fall

from a horse, and was diagnosed with cervical arthritis at that time.  He also did not recall

treating for his neck in 1994, or undergoing physical therapy in 2002.

Claimant is taking anti-anxiety medication, and stated that he suffers from insomnia,

anxiety and depression.  While he has been referred to a cardiac doctor, he cannot afford

to go.

At present, he is unable to stand for very long because of his knees.  His neck

burns.  But the main reason he cannot return to work is his left shoulder.  He is not capable

of lifting anything over his head.  Dr. Tucker has been his family physician since March

2009.  Health Advantage is paying for his treatment with her.

Under further questioning from his counsel, Claimant stated that none of his pre-

existing conditions were impairing him at the time of his work-related incident in October

2008.

When questioned by me, Claimant testified that until McBride released him to return

to work in January 2009 and he injured it climbing ladders and crawling, he had no

problems with his right knee after he had surgery on it in May 2002.  The climbing and

crawling were activities he had performed before at work.  He did not recall previously
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injuring his neck by falling asleep and jerking his head.  Claimant was not aware of anyone

with the same name as he who would have sought treatment in the area.  He did admit that

he used to ride horses and fell while doing so on occasion.

With regard to his neck, Claimant stated that it did not start bothering him until he

returned to work in January 2009.

Under further examination by his counsel, Claimant changed his testimony to state

that he began feeling discomfort in his neck “a few days” after the October 21, 2008

incident, and that he brought it to Dr. McBride’s attention.

Respondents did not call any witnesses.

Medical Exhibits

The medical records of Claimant that were introduced at the hearing and which are

contained in Claimant’s Exhibits 1 and 2 and Respondents’ Exhibit 1 reflect the following:

Pre-Incident.  On March 9, 1989, Claimant sought treatment after twisting his left

knee at work.  He was diagnosed as having a cartilage tear.  He underwent treatment for

his neck on August 6, 1994 after falling from a horse.  X-rays showed, inter alia, an old

compression injury at C5-6.  He underwent treatment for left shoulder pain on April 4,

1997.  On May 16, 2002, he underwent arthroscopic surgery on his right knee.  The post-

operative diagnosis was a chondral fracture, lateral tibial plateau.  Claimant again sought

treatment for his neck on September 4, 2002 and reported that he had fallen asleep which

in a sitting position and his head fell back or forward.  An MRI on August 28, 2002

revealed severe degenerative changes throughout the cervical spine.  He was diagnosed

as having cervical arthritis and underwent physical therapy to, among other things, reduce
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his muscle spasms in this area.  In August 2003, Claimant complained of right shoulder

pain and underwent MRIs and CT scans that indicated possible impingement.  He

underwent an arthroscopy, debridement, acromioplasty and distal clavicle resection  on

October 16, 2003.  Dr. McBride, the surgeon, gave him post-operative diagnoses of

impingement syndrome and degenerative arthritis of the right shoulder.  Notes from a

January 18, 2006 visit reflect that he has had right shoulder problems for many years and

has been referred to a joint replacement specialist.  He reported on April 17, 2007 that he

had hyperextended his right knee while loading a truck at work.  Claimant informed Dr.

Robert Ford on January 24, 2008 that his shoulder was bothering him due to an increase

in work load.

Post-Incident.  On October 23, 2008, Claimant presented to North Central Arkansas

Medical Associates with shoulder and knee pain, stating that the was injured two days

before.  No bruising of the shoulder or knee was found, and his gait was within normal

limits.  He was prescribed Flexeril, but no spasms were noted.  The left shoulder x-rays

only revealed degenerative findings.  He saw Dr. Gaston on November 12, 2008 and had

bilateral leg swelling.  Gaston treated this with fluid retention and blood pressure

medication.  Claimant on December 9, 2008 claimed increased pain in his left shoulder

and lost range of motion.  An MRI was ordered.  The December 12, 2008 test reflected not

only degenerative changes, but reflected labaral injury and supraspinatus tendinopathy

without evidence of full-thickness rotator cuff tear.

Claimant saw Dr. McBride on December 21, 2008, and reported pain in his left

shoulder, arm, hand and knee, and tingling in the last three fingers of the left hand.
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McBride read his tests on December 23, 2008 and found that “[t]here is nothing on the

studies that suggest an acute injury although he may have had an exacerbation of

preexisting problems with this injury.”  Claimant presented with neck pain with Spurling’s

maneuver.  He ordered a cervical MRI to rule out neck problems being the cause of the

shoulder and arm pain, and nerve conduction studies to rule out ulnar neuritis.  Cervical

x-rays only showed degenerative changes.  X-rays of the left knee showed only early joint

arthrosis of the medial compartment.  The January 14, 2009 electrodiagnostic study of the

left upper extremity was normal.  An MRI of the cervical spine on January 15, 2009

reflected disc space narrowing at C4-5, C5-6 and C6-7 with bony spurs, along with

reversal of the normal curvature.  Dr. Kyle McAlister wrote:  “I suspect there is some spasm

associated with this degenerative change causing the reverse curvature changes.”  In a

follow-up visit with Dr. McBride on January 23, 2009, Claimant complained of a “constant

burning feeling, aching sensation, dull, achy feeling, stabbing feeling and sharp

sensation,” and stated that the discomfort has not improved but increases with increased

activity.  The left shoulder was injected.  McBride diagnosed him as having “Pre-existing

DJD Left shoulder rendered symptomatic by injury.  Also pre-existing cervical mult-level

[sic] spondylosis with kyphosis rendered symptomatic by injury.”  He ordered home cervical

traction.  While McBride scheduled him to return in six weeks, the doctor released him to

return to work at full duty on that day.

Claimant returned to Dr. Gaston on February 12, 2009, and continued to complain

of left shoulder, neck and left knee pain.  He stated that climbing stairs at work had
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become difficult on the knee, and that he was afraid that his leg would give out on him.

Claimant related that this leg “folded” under him during the initial injury.

On March 3, 2009, Claimant told Dr. McBride that his neck and left arm pain had

not improved.  He reported that he had been assigned to a new job, and that he is now

experiencing right arm and bilateral knee pain.  An MRI of the left knee was ordered to rule

out a meniscal tear.  McBride gave him work restrictions of no overhead lifting, kneeling,

squatting, bending, stooping or climbing stairs.  The March 6, 2009 left knee MRI showed

no acute injury, but did reveal a cystic area in the proximal tibial plateau midline at the

intercondylar eminence.  Dr. Matthew Wilson wrote that “[w]ith a history of previous

trauma, this may be a posttraumatic cyst.”  A “small knee effusion” was present also.  Dr.

McBride diagnosed Claimant as having a quad tendon strain in the left knee, and ordered

that he  undergo physical therapy.

On March 12, 2009, Dr. Tucker wrote that Claimant “has (continues to have) a

medical necessity of care for chronic job induced arthralgias.  She diagnosed him on

March 26, 2009 as having cervicalgia.  During therapy on May 23, 2009, he was noted to

have an antalgic gait.

On April 2, 2009, Dr. Gaston wrote a letter that reads in pertinent part:

[Claimant] is currently a patient of mine.  He was last seen 02/12/2009.  His
past medical history is significant for an injury at work on 10/21/2008.  In
regards to your recent correspondence, I offer the following information.  1.
Diagnoses include cervicalgia, shoulder pain, and knee pain.  2.  The patient
likely had some pre-existing degenerative changes of his knees given his
history of knee surgery and of the shoulders given his history of a physically
intensive occupation.  3.  Objective evidence includes pain with range of
motion of the knee and shoulder along with an abnormal gait.  4.  Prognosis
is fair although he has not responded favorably to treatment thus far.  5.
Further treatment includes pain management and possible referral for further
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orthopedic evaluation.  6.  Restrictions include avoiding climbing and stairs
whenever possible.  I would also avoid looking upward or reaching above his
head.  Because of the knee instability I would also avoid carrying more than
15 pounds.

Dr. McBride again saw Claimant on April 13, 2009.  Claimant reported continued

moderate to severe knee pain, and that he got a knee brace four days before.  No swelling

or effusion in the left knee was found.  Although the examination was of the left knee, the

diagnostic impression reads:  “Right Knee:  Pain of uncertain cause or etiology.”

(Emphasis in original)  He directed that Claimant undergo additional four weeks of physical

therapy on the left knee.  On May 19, 2009, he presented following the additional therapy

as “doing okay.”  He had no effusion or swelling.  McBride found him to be at maximum

medical improvement, with no need for surgery, and gave him a zero percent (0%)

impairment rating.  He did feel, however, that Claimant needed a functional capacity

evaluation (“FCE”).

On May 27, 2009, Claimant went to Dr. Harold Chakales and complained of neck,

left shoulder and left knee pain, along with bilateral arm numbness.  He also reported

occasional numbness in the ring and small fingers of his left hand.  The doctor noted that

the cervical x-rays showed reversal of the cervical lordosis.

Claimant underwent the FCE on June 3, 2009 by Nancy Dickey, OTR/L,

Occupational Therapist.  His efforts were found to be valid.  He was found to have

demonstrated the ability to work in the Light category, with very occasional squatting, no

overhead reaching, occasional bending, unrestricted sitting, one hour of standing,

moderate-distance walking, very occasional stair climbing, no crawling, and 30-pound

lift/carry.  During testing, he was noted to favor one knee over the other at times.
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On June 29, 2009, Dr. Chakales wrote:

I saw Mr. McCracken initially on May 27, 2009.  He returned to my office
today in follow up, and I had the opportunity to review his old medical
records, and I have enclosed a copy of that review.

From my standpoint, I think we are dealing with a gentleman who has a
potential cervical disc syndrome, as well as problems with the left shoulder
rotator cuff and left knee problems.  Most likely, he needs to have a current
MRI of the cervical spine, left shoulder, and left knee.  I would recommend
an EMG of his neck and both arms be repeated.

Mr. McCracken will return in 3-4 weeks.  At this time he is temporarily totally
disabled and has been disabled since his date of injury.

Claimant presented to Dr. Tucker on August 11, 2009 with neck and back pain.  He

was noted to have lumbar spasms.  Among other medications, both Oxycontin and

Oxycodone were prescribed.  She wrote:  “His injuries are consistent with a fall he had last

year on the job and his injuries are consistent with chronic daily trauma from on the job

duties.”

ADJUDICATION

A. Whether Claimant sustained compensable injuries to his neck and right

knee.

Claimant has contended that in addition to the left shoulder and knee injuries that

Respondents accepted as compensable, he also suffered compensable injuries to his neck

and right knee.  Respondents dispute this.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002) defines "compensable

injury" as follows:

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
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only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2007).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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Right knee.  Claimant testified that he injured it at Jim Brown at some point after Dr.

McBride gave him a release to return to work in January 2009.  In his testimony, he

attributed the injury to climbing ladders, crawling under houses, lifting and working above

his head, and placing more weight, or “favoring,” that knee.  He stated that he experienced

pain and swelling in the knee.

The medical records before me reflect, and Claimant’s testimony confirmed, that he

underwent arthroscopic surgery on this knee in May 2002.  In April 2007, he reported

hyperextending it while unloading a truck.  But the knee has only been given scant mention

in his records since his work-related October 21, 2008 incident.  His records do not reflect

a right knee complaint until March 3, 2009–over four months after the incident, and over

a month after the January 23 release took place.  The evidence before me does reflect that

at the time Claimant made this complaint, he was still working at Jim Brown.

But no objective findings of a right knee injury are in evidence.  Dr. Gaston on April

2, 2009 wrote that Claimant had knee pain, and recognized that he had a history of knee

surgery–a clear reference to the right knee.  But when listing objective findings of knee

problems, he wrote that such “includes pain with range of motion of the knee . . . along with

an abnormal gait.”  A subjective complaint of pain is clearly not a measurable objective

finding.  Observation of an abnormal gait is not such a finding, either.  See Singleton v.

City of Pine Bluff, 2009 AWCC 47, Claim No. F302526 (Full Commission Opinion filed

March 25, 2009).  Claimant mentioned having swelling.  But the medical records clearly

reflect that his right leg swelling in his November 12, 2008 medical record was not
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traumatic in origin.  The swelling was bilateral, and treated with hypertension and edema

medications.  Hence, he has not established a compensable right knee injury.

Neck.  Under questioning from me, Claimant testified that his neck did not begin to

bother him until he returned to work in January 2009.  However, he later changed this and

stated that his neck problems began “a few days” after the work-related incident.  His

sensation of neck pain appeared in his records on December 23, 2008, when Dr. McBride

manipulated the neck using a Spurling’s maneuver.  Prior to that point, his records

reflected no tenderness in the neck.  I note that a causal relationship may be established

between an employment-related incident and a subsequent physical injury based on the

evidence that the injury manifested itself within a reasonable period of time following the

incident, so that the injury is logically attributable to the incident, where there is no other

reasonable explanation for the injury. Hall v. Pittman Construction Co., 234 Ark. 104, 357

S.W.2d 263 (1962).

The medical evidence, supported by objective findings, shows that Claimant was

diagnosed, following a January 15, 2009 cervical MRI, as having a reversal of the normal

cervical curvature.  See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000)(straightening of lordotic curve is an objective finding).  Dr. McBride diagnosed him

as having “pre-existing cervical mult[i]-level spondylosis with kyphosis rendered

symptomatic by injury.”  Claimant’s records show that he had pre-existing problems in his

neck, including cervical arthritis; but prior to the October 21, 2008 incident, the last time

he had sought treatment was in 2002.  I credit his testimony that his neck was

asymptomatic prior to the fall.
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Under the Arkansas Workers’ Compensation Act, the employer takes the employee

as the employer finds him, and employment circumstances that aggravate pre-existing

conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d

64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).

Claimant’s neck injury arose out of and in the course of his employment at Jim

Brown, and necessitated medical services.  In sum, I find that he has proven by a

preponderance of the evidence that he sustained a compensable cervical injury.
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B Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant argues that he is entitled, at Respondents’ expense, to reasonable and

necessary treatment of his compensable injuries, to include additional treatment by Dr.

Chakales.  Respondents contend otherwise.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).
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The determination of whether treatment was the result of a referral as opposed to a

change of physician is a question of fact for the Commission.  Dept. of Parks & Tourism

v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change of physician rules do not

apply absent proof that the claimant received a copy of the change of physician rules from

the respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-9-

514(c)(1)-(2) (Repl. 2002).  See also Stephenson v. Tyson Foods ,Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence establishes that the

claimant’s authorized treating physicians refuse to see him again, and the respondents

refuse to provide a new physician, than the change of physician rules do not apply after

the claimant has been denied additional authorized medical treatment.  See Sanyo Mfg.

Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr.,

2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).

Claimant testified that Dr. Tucker is his personal physician.  He did not see her

pursuant to a valid change of physician; her care was unauthorized.  Thus, Respondents

are not liable for these visits.

As for the balance of the treatment of his compensable injuries and reflected in the

evidence before me, I find that all of it was reasonable and necessary.

Claimant has also asked that Respondents be directed to cover his future treatment

by Dr. Chakales.  In order to prevail on this issue, Claimant must prove by a

preponderance of the evidence that the proposed treatments are reasonable and

necessary.  See Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2007).  “Medical treatments which
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are required so as to stabilize or maintain an injured worker are the responsibility of the

employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Dr. Chakales recommended a current MRI of the cervical spine, and stated that

Claimant may have potential cervical disc syndrome.  I note that in finding Claimant to be

at maximum medical improvement concerning his left knee at their last visit, Dr. McBride

never addressed the status of Claimant’s cervical condition.  I credit Claimant’s testimony

that his neck is still symptomatic.  In addition, I note that the previous cervical MRI took

place prior to the use of home cervical traction.  Thus, Claimant has proven entitlement to

additional reasonable and necessary treatment of his neck–to include another cervical

MRI.  However, Chakales did not explain why another EMG is warranted; and I do not find

that such is reasonable and necessary.

With respect to his compensable left shoulder injury, I note that McBride also failed

to address this in his May 19, 2009 findings.  Thereafter, Claimant presented to Dr.

Chakales with left shoulder pain, and I credit his testimony that he is still symptomatic.

Thus, he has proven entitlement to additional reasonable and necessary treatment of the

shoulder.

As for his compensable left knee injury, Dr. McBride found him to be at maximum

medical improvement on May 19, 2009, and assigned him a zero percent (0%) impairment

rating.  At that point, Claimant had no effusion or swelling.  I credit McBride’s opinion, and

find that Claimant has not proven entitlement to additional treatment.
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C Whether Claimant is entitled to entitled to reimbursement for mileage in

connection with his medical treatment.

Claimant has asserted that he is entitled to reimbursement for his vehicle mileage

in connection with the treatment of his compensable injuries.  AWCC Advisory 89-2

provides in pertinent part:

The Arkansas Workers’ Compensation Commission (AWCC) approves
mileage reimbursement rates as medical expenses related to an injury or
illness arising out of and in the course of employment.  For actual miles
driven to and from medical providers on and after May 1, 2008, the
reimbursement rate is 43¢ per mile.  Travel must be as a result of job-related
injuries and meet all reasonableness requirements established by law, the
AWCC, and the courts.

Claimant testified that he has incurred mileage expense in traveling to his providers for

treatment, and that Respondents have yet to reimburse him.

At the hearing, Respondents conceded that Claimant did not have to produce

evidence of each trip to the doctor; rather, they agreed that they are liable for mileage in

connection with all treatment found to be reasonable and necessary.  After due

consideration, I find that he has proven by a preponderance of the evidence that he is

entitled to reimbursement, at the rate of 43 cents per mile per the advisory, of all of his

mileage for travel to providers for treatment that Respondents have heretofore covered or

which I have found herein to be reasonable and necessary.

D. Whether Claimant is entitled to additional temporary total or temporary

partial disability benefits from March 16, 2009 to June 29, 2009.

The parties stipulated that temporary total disability benefits were paid through

March 16, 2009.  Claimant is only seeking additional benefits to June 29, 2009.  His
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compensable left knee injury is scheduled.  See Ark. Code Ann. § 11-9-521(a)(3)-(4)

(Repl. 2002).  An employee who suffers a compensable scheduled injury is entitled to

temporary total disability benefits “during the healing period or until the employee returns

to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the disability lasted more

than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

On March 3, 2009, Dr. McBride gave him restrictions of no overhead lifting,

kneeling, squatting, bending, stooping or climbing stairs.  According to Claimant, whose

testimony I credit on this point, he was advised that there was no work available for him

within such restrictions.  While did not return to work at Jim Brown while he remained in

his healing period, he was still working as a process-server for the sheriff’s office–albeit

for only 36 hours a month.  Hence, he has not proven entitlement to additional temporary

total disability benefits.

While Claimant did not expressly raise the issue of his entitlement to temporary

partial disability benefits, I may nonetheless consider it here.  See Palazzolo v. Nelms

Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994).  Temporary partial disability is the

period within the claimant’s healing period in which he suffers only a decrease in the

capacity to earn the wages he was receiving at the time of the injury.  Id.  I find that he has

proven his entitlement to such benefits from March 16, 2009 to May 19, 2009.
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Claimant’s compensable injuries to his neck and left shoulder are unscheduled.

See Ark. Code Ann. § 11-9-521.  An employee who suffers a compensable unscheduled

injury is entitled to temporary total disability compensation for that period within the healing

period in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

A claimant who has been released to light duty work but has not returned to work

may be entitled to temporary total disability benefits where insufficient evidence exists that

the claimant has the capacity to earn the same or any part of the wages he was receiving

at the time of the injury.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841

(1984).  Claimant remained in his healing period through the end of the period for which

Claimant is seeking benefits.  While, due to his job at the sheriff’s office, he has not proven

entitlement to additional temporary total disability benefits in connection with these injuries,

he has shown entitlement to temporary partial disability benefits from March 16, 2009 to

June 29, 2009.

E Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents have controverted Claimant’s claim for additional benefits,

including additional temporary total/partial disability benefits.  Claimant’s attorney is thus

entitled to a controverted attorney’s fee on all indemnity benefits awarded herein to

Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD
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Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715.  See Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


