
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F810072

ELIZABETH MCCALLUM CLAIMANT

BUTTERBALL TURKEY RESPONDENT

ACE AMERICAN INSURANCE RESPONDENT
CARRIER

OPINION FILED JANUARY 8, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
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STATEMENT OF THE CASE

On October 13, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on August 12, 2009, and a pre-hearing order was filed on

August 13, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s gradual onset of low and

mid back injury.

2. Related medical.

Claimant’s contentions are:

“On June 26, 2008 my mid and lower back were
injured while working.”

Respondents’ contentions are:

“The respondents contend the claimant did not
sustain an injury arising out of and in the
course of her employment with the respondents.
In the event the Commission should determine
that the claimant sustained a compensable
injury, which is denied, the respondents
contend the claimant failed to properly report
the injury until the filing of the AR-C which
the respondents received on or about October
14, 2008.”

The claimant is a twenty-nine-year-old female who was employed

by the respondent as a turkey bagger.  The claimant normally began

work at 10:30 p.m. and her shift would end at 8:00 a.m.  During her

shift the claimant would receive two thirty minute breaks.  During

testimony to the Commission, the claimant described her job duties

as follows:

“A. Bagging, we would have to reach to our
left, pull the birds off the line, use our
right hand - the way I faced, I used by right
hand to place the giblets in the neck cavity.
Then we push them through to the right into
the bags and then on down the line to the
rotomatics that sealed the bags.

Q. Where were the giblets?

A. They were in a tub directly in front of us.

Q. And about how deep was this tub?

A. It was a good 14 inches.
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Q. Okay.  So did you have to bend at all to
get into this tub to get the giblets?

A. The only time I would have to bend, I would
have to lean forward a little bit further than
normal whenever the giblets were getting low.

Q. About how often did these giblets have to
be replaced?

A. About every hour.

Q. Was that your duty?

A. Yes.”

The claimant further described that to replace the giblets, she

would have to dump an eighty-pound bag of giblets into her tub.

The claimant also testified that, “We were required to do

twelve birds a minute.”  Also that most of the time her feet would

remain planted but that she would twist at the waist to “get the

birds” and twist again to move the birds down the line.

The cental issue in this matter is whether the claimant

sustained a compensable gradual onset injury to her back while

employed by the respondent.  It is the claimant’s burden to prove

that her alleged back injury is compensable.  Ark. Code Ann. §11-9-

102(A)(ii)(b) states:

“(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of occurrence;
or”

To do this, the claimant must first prove the existence of

physical damage to her body through objective medical findings.
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Here, the claimant can do so through diagnostic testing performed

on her back.  On August 28, 2008, an MRI of the claimant’s lumbar

spine was performed.  During that test a “very small left

paracentral disc protrusion at T11-T12" was noted in the impression

from the claimant’s MRI report.  The existence of objectively

founded derangement at the T11-T12 level of the claimant is clear

and not in dispute.

However, the claimant must also prove that her objectively

founded back difficulties arose out of and in the course of her

employment with the respondent.  The claimant has failed to prove

that causal connection in this matter.

It is the claimant’s testimony that she began to experience

back pain while bagging turkeys for the respondent and that she

reported this pain or ache to her supervisors.  The respondent

called Denise Smith, the “lead trainer,” on the shift that the

claimant worked.  Ms. Smith explained that the respondent employs

“trainers” to teach employees how to do their jobs without injuring

themselves.  Ms. Smith’s duties were to monitor the trainers and

staff the nurse’s station.  She explained that no nurses worked

during that particular shift and that she was trained in CPR, first

aid, and AED.  Ms. Smith would apply this training to employees as

needed and log all employee complaints or injuries.

This was evidenced by Respondents’ Exhibit No. 2, Pages 11-27.

These pages of log notes, written in Ms. Smith’s handwriting, were

from  October 23, 2007, until June 30, 2008.  The claimant began

working bagging turkeys for the respondent in April 2008 and she
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alleges her back pain began shortly thereafter.  Upon review of

those notes, the claimant’s name appears with a complaint of pain

or injury at least nineteen times.  This included complaints or

injuries while she worked in a different department as a temporary

employee.  However, there is no reference anywhere on the log of

complaints of injury to the claimant’s back.

The complaints or injuries did include asthma attack, left-

hand pain, smashed hand, bilateral hand pain, slipped and hurt left

leg, and other non back related complaints.  These records are

consistent with the testimony of Ms. Smith which I find to be

credible.

The respondents also offered the testimony of Ms. Jacqueline

Renc who is a production trainer for the respondent.  Ms. Renc is

under the supervision of Ms. Smith and worked during the same shift

as the claimant.  It was Ms. Renc’s duty to ensure that the

claimant was performing her job duties in a safe way.  She did this

with the claimant for the first ten days of the claimant’s time

bagging turkeys.

Ms. Renc testified that she did not recall the claimant making

any complaints about a back problem.  As part of Ms. Renc’s job

duties she kept notes about complaints of pain or injury made by

the claimant.  These notes are found in evidence at Respondents’

Exhibit No. 2, Pages 2-3.  Upon review of these notes, I find no

reference to back these complaints; however, there are several

references to other physical problems including the claimant’s

wrist and left hand.  Ms. Renc’s testimony is consistent with the
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documentary evidence submitted and I find her testimony to be

credible.

The claimant contends that her back began to hurt shortly

after she began her turkey bagging duties which was sometime in mid

April.  In testimony she stated, “Mid May I believe it was, the

pain was getting sharper.  It had moved up to my middle back.  It

was a constant, sharp pain instead of just a dull muscle ache.”

On direct examination, the claimant testified as follows:

“Q. And did you go to the emergency room at
some point for your back?

A. Yes, I went on June 30th.  I had been sick
all weekend, sick to my stomach.  I believed
it was my kidneys acting up again because I
have had kidney problems in the past.  I went
to the ER...”

A medical report from the Washington Regional Medical Center

emergency room on June 30, 2008, documents the claimant’s visit.

The following is an excerpt from those records:

“COMPLAINT: B flank pain, vomiting.

HISTORY PRESENT ILLNESS: Pt c/o B flank pain,
worse on right.  Pain began about 1 week ago,
becoming much worse over the past weekend.  Pt
says for past 1 ½ days has not been able to
“keep anything down.”  Has also had some
burning with urination, says she has had
stones and kidney infections but can not
really tell the difference between the pain.”

The report also states she was “Discharged: Flank pain, uncertain

course, gastroenteritis, viral.”

On July 6, 2008, the claimant again visited the Washington

Regional Medical Center emergency room.  The following is an

excerpt from that visit”
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“COMPLAINT: abd pain.

HISTORY PRESENT ILLNESS: was here last Monday
and has returned with right flank and into
RLQ.”

The report further states, “Discharge. Flank pain, uncertain cause

ovarian cyst.”

The claimant then began to see Dr. Rebecca Barrett who saw the

claimant on several occasions and ordered the MRI that was

previously discussed.  During this time period, the claimant also

underwent physical therapy with little result.

Dr. Barrett authored the following letter on October 6, 2008,

regarding the claimant’s condition:

“Elizabeth McCallum is a young lady with some
back pain issues.  I am not totally sure that
all of this is directly Worker’s Compensation.

When we first saw her, she had been hurting
for three weeks, so I did not see her
originally.  I do not know any actual acute
work-related event where she was acutely
injured.

When she went to the emergency room twice for
these back pains, they actually thought she
might be having kidney stones and I think did
computerized axial tomography scans for that.
We did eventually get a magnetic resonance
imaging approved and did therapy then.  She
does have some herniated discs; however, I am
not certain that it is all strictly work
related.  Certainly her work as an aide
performing lifting, bending, and such would
exacerbate any condition and definitely
contributes to it, but I am not ready at this
point to absolutely come out and say that it
is all completely work related.”

The only evidence of the claimant’s back pain at work is the

testimony of the claimant.  This is rebutted by two other credible

witnesses along with documentary evidence in the form of hand
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written logs or notes.  The claimant’s current complaints are not

consistent with the information she gave to emergency room doctors

about how and when her back pain began.  In fact, there is no

mention of her work duties in either of the two ER reports.  It

also appears that Dr. Barrett is not convinced that the claimant’s

work duties caused her current back condition, as evidenced in her

October 6, 2008, letter.  It is the claimant’s burden to prove her

back injury is compensable and she has failed to do so.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witnesses and to observe their demeanor, the following findings

of fact and conclusions of law are made in accordance with A.C.A.

§11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 12, 2009, and contained in

a pre-hearing order filed August 13, 2009, are hereby accepted as

fact.

2. The claimant has failed to prove by a preponderance of the

evidence that she suffered a compensable injury to her back while

employed by the respondent.

3. The claimant is not entitled to medical treatment in this

matter.
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ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


