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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F909590 & F909602

CYNTHIA MATTIX   CLAIMANT

EXPRESS PERSONNEL SERVICES        RESPONDENT EMPLOYER

INSURANCE CO. - STATE OF PENNSYLVANIA            RESPONDENT CARRIER

ORDER AND OPINION FILED SEPTEMBER 29, 2010 

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on August 27,

2010.  A prehearing conference was held on June 22, 2010 and a Prehearing Order

was filed the same date.  A copy of the Prehearing Order  was marked as Commission

Exhibit #1 and made a part of the record without objection:

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1. There was an employer-employee relationship at all relevant times.

The claimant contends that she sustained a lower back injury as the result of a

specific incident on or about April 25, 2009 with the second event causing an

aggravation and not a new injury.  The claimant contends she is entitled to medical

benefits and to Temporary Total Disability (TTD) benefits from November 1, 2009
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through December 28, 2009 and attorney’s fees.  The claimant also contends the

claimant’s average weekly wage was $390 with a $260 TTD rate and a PPD rate of

$195.  The claimant withdrew the Temporary Total Disability request during the

hearing.

Respondents contend the claimant did not suffer a compensable injury at any

time while working for the respondent employer.  Respondents contend it did not have

notice of an injury until October 26, 2009.  Respondents contend the claimant drew

unemployment benefits and requests a set-off for any unemployment benefits during

the period of requested Temporary Total Disability.  Respondents paid for medical

treatment with Dr. Lack.  Respondents contend the claimant’s average weekly wage

was $285.61 making the TTD rate $190 and the PPD rate $154.

Issues to be litigated:

1.  Compensability of a low back injury.

2.  Medical benefits.

3.  Notice Defense.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW
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1.  There was an employer-employee relationship at all relevant times.

2.  The claimant has failed to prove by a preponderance of the evidence that

she sustained a compensable back injury arising out of and in the course

of her employment with respondent.  

3. The claim for benefits is respectfully denied and dismissed. 

DISCUSSION

The claimant, 45 years old, began working for the respondent employer from

March 2008, through August 2008, took a break and began working for the respondent

again in February 2009, and continued through late October 2009.  The claimant

worked about two to three weeks for a political campaign through the respondent

employer and drew some unemployment after October 2009.  The claimant began her

current full time employment on December 29, 2009.  According to the claimant, she

had no restrictions before April 2009.  The claimant testified that her work duties in

February and March 2009 on Floor 100 was heavy.  

The claimant testified that she slipped and fell during cleanup on Floor 100 in

April 2009.  The claimant was using a hose to wash out some tubs and she fell in water

and slimy cereal.  The claimant testified that her “butt” was sore after she fell but she

continued to work.  T-16.  The incident happened when she was working 3rd shift and

about 3:00 a.m.  According to the claimant, she reported the incident to the team

leader, Tim. T-17,18.  The claimant testified that she slipped in a puddle of water and

fell on her knee about a week or two later.  The claimant had pain in her buttocks and
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back following the first fall and had minor knee problems following the second fall.  She

reported the second fall to Tanisha, the team leader, and the knee problem resolved. 

According to the claimant, a few weeks after the incidents, she sought medical care

with her family doctor, Dr. Lamb, and that was on April 28, 2009.  The claimant

confirmed her symptoms were a burning sensation in her buttocks, pain in her back and

pain radiating down both legs.  Dr. Lamb ordered x-rays and an MRI and the claimant

testified she reported these tests to Beth at her employer.  Beth put her on light duty for

a couple weeks.  

The claimant confirmed that she saw Dr. Gera on May 20, 2009, had some

injections, and saw Dr. Lamb in October 2009.  The claimant saw her family doctor, Dr.

Houchin on October 19, 2009 and another MRI was recommended.  About a week after

that visit, the claimant was sent by the respondents to Dr. Lack and she saw him about

two times.  The claimant returned to her family doctor and was referred to Dr.

Campbell, who recommended surgery and that has been scheduled.  The claimant

testified that she spoke with Beth several times about her back and the treatment.  The

claimant testified that she continued to be able to work from October 2009, until she

went to work for Riceland.  In light of that testimony, the claimant’s request for

Temporary Total Disability benefits were withdrawn.  The claimant is currently working

full time at Kenny, a warehouse where she pulls orders.  

The claimant testified that she has back pain and is uncomfortable sitting and

has more relief when she stands.  She is currently taking hydrocodone twice a day. 

The claimant had submitted an off work slip to her employer advising she would be off
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work from September 2, 2010 through October 18, 2010 because of her back surgery.  

Under cross examination, the claimant confirmed that she injured her back in

1990 where she had a dislocated right hip and a bulging disc in the low back.  The

claimant confirmed that she injured her back again in the slip and fall when she was

carrying the hose and she reported the incident to the team leader, whose name she

thought was Michael.  T-35.  The claimant confirmed it was a few weeks or a month

after the incident before she sought medical treatment.  

The claimant confirmed that she reported both falls immediately to the team

leaders, Tim and Tanisha and she did not feel she needed medical treatment at that

time.  She confirmed that either after April 28, 2009 or May 8, 2009, she spoke with

Beth about medical treatment.  She was ultimately sent to Dr. Lack in October 2009. 

The claimant had a burning sensation but that resolved with her pain management

treatment, however, the low back pain persists.  

Tanisha Trimble, a temporary lead person for the respondent employer, who

worked from November 30, 2008 until October 19, 2009, testified that she actually saw

the claimant’s second slip and fall when she landed on her knee and she was aware of

the claimant’s other slip and fall.  Ms. Trimble testified that she asked Beth Kirkley

about the claimant’s medical bills in either June or July 2009.  Ms. Trimble testified that

Beth advised she would speak to Scott about those and see if they could be taken care

of.  Ms. Trimble further testified that Beth was aware than the claimant fell at work and

had doctor bills and that Beth had the claimant on light duty and she had to schedule

around the claimant.  
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Scott Holden, franchise owner for the respondent employer, testified that he was

made aware of the claimant’s work injury case in October 2009.  Mr. Holden testified

about the elaborate reporting procedure for injuries for both his temporary employer

and the client facility.  The claimant completed an injury report in October 2009.  Mr.

Holden confirmed that it was possible that Tim worked as a line leader at the time the

claimant indicated she was injured.  

Beth Kirkley, staffing consultant for the respondent employer, testified that she

had worked in that capacity for three years.  Ms. Kirkley testified that she had a

conversation with the claimant on a weekly basis.  Ms. Kirkley testified that all

employees are given instructions on reporting injuries.  She first became aware of the

claimant’s claim of a work related injury in October 2009.  Ms. Kirkley testified that she

was aware the claimant left work early on May 8, 2009 for a doctor’s appointment.  Ms.

Kirkley testified what the claimant told her:

 At that time she told me she had a degenerative back
disease or something wrong with her back that she was born
with and that the doctor had put her on some anti-inflammatory
meds and said she would be better in a week. 

I asked her why she’d had the appointment, and she
said they did tests every so often to make sure it hadn’t
progressed any further. T-80, 81.

Ms. Kirkley spoke with the claimant again on October 12, 2009 because she had left

work early on Saturday and called in on Sunday.  The claimant told her she had a

doctor’s appointment on October 19, 2009 and could not work until she was cleared by

the doctor.  On October 15, 2009 the claimant called and asked to be placed on lighter

work and she was taken off her assignment.  She was later assigned to other jobs.  Ms.



7

Kirkley testified that on October 26, 2009, the claimant came to her office and

discussed a procedure she was considering and asked about her medical bills and

advised her of a work injury in April 2009.  The claimant was then sent to Dr. Lack.

Under cross examination, Ms. Kirkley confirmed that the claimant was a good

worker.  Ms. Kirkley confirmed that she was aware some restrictions were put on the

claimant by her doctor about pushing the tubs.  

     ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In the present case, the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury arising out of and in the course of

her employment.  The claimant testified to slipping and falling on two occasions,
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however, incident reports were not prepared for either incident.  The claimant sought

medical treatment from her family doctor beginning April 28, 2009 with complaints of

back pain and a burning sensation to the sacral area with pain radiating down both

legs.  This report specifically states “no injury”.  The claimant was sent for x-rays and

prescribed some medication.  On May 8, 2009 an MRI was performed and this showed

no herniations, but an anterior listhesis at L5 on S1 with bilateral pars.  On May 20,

2009, the claimant saw Dr. Sunil Gera and his report notes:  “Denies specific work

related injury or recent trauma.”  

Cl Ex. 1, p.6.  Dr. Gera gave her an injection and prescribed medication.  

The first mention in the medical reports of a work incident was on October 19,

2009 when the claimant saw Dr. Vonda Houchin.  Another MRI was performed on

October 21, 2009 with the findings of:

1.  Bilateral spondylolysis of L5 without spondylolisthesis,      
unchanged since 05/08/2009.  
2.  Mild degenerative posterior facet joint effusions at L3-L5. 
         Cl Ex. 1, p. 16.  

The claimant saw Dr. Michael Lack on October 27, 2009 and gave him a report

of falling at work in April 2009 and a couple weeks later, falling again.  After examining

the claimant, Dr. Lack’s report reflects there is no objective evidence of injury.  The

report notes no spasm or muscle tightness.  Dr. Lack’s November 3, 2009 clinical note

states: 

Records indicate patient has chronic back problems related
to spondylolysis and bilateral pars defect at L5-S1. 
Cl Ex. 1, p. 21.   
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On November 20, 2009, the claimant underwent another MRI with the

Conclusion of “Known L5 spondylolysis is again noted without significant

spondylolisthesis on flexion or extension positioning”. Cl. Ex.1, p. 29.  Dr. John

Campbell’s November 23, 2009 report reflects that he is not recommending surgical

intervention at this time, only physical therapy or exercises at home.  Dr. Campbell saw

the claimant again on May 21, 2010 and had some x-rays done to include flexion and

extension.  These produced “Bilateral spondylolysis at L5-S1.  Some spondylolisthesis

anteriorly of L5 on S1 with extension”.  Cl Ex. 1, p. 34.   Dr. John Campbell signed a

statement on July 14, 2010 stating: 

It is my opinion to a reasonable degree of medical certainty, or
at least 51% probability, based upon the information presented
to me, including a history given by the patient, that the major
cause of Cynthia Mattix’s back injury and need for surgery was
her accident in April of 2009, while she was working for
Express Personnel Services. Cl Ex.1, p. 37.

The medical evidence indicates the claimant has complained of back pain since

an injury in 1996 with follow up care for her back pain in 2003.  The claimant was

discussing back surgery with her doctors even in 2003.  

The claimant did not complete an accident report for either fall that she contends

happened in April and May 2009.  There was direct testimony of the training given to

employees about the necessity of filing work injury reports.  Beth Kirkley, employee of

the respondent employer, testified and also documented in a written account, that the

claimant advised her in  May 2009 that she has degenerative back disease and her

back “acts up” on occasion.  Ms. Kirkley documented on two separate occasions that
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the claimant advised her of back problems she was born with.  Ms. Kirkley testified that

it was October 2009 before she became aware the claimant was contending that she

sustained a back injury as a result of slip and falls at work back in April or May 2009. 

Finally, while Dr. Campbell has opined the claimant’s need for surgery is work injury

related, his records make no mention of the claimant’s 1996 back injury and the extent

of her  back problems before the April or May 2009 incidents.  On May 20, 2009, Dr.

Sunil Gera indicated that the claimant’s May 8, 2009 MRI of the lumbar spine showed

anterolisthesis of L5 on S1 with bilateral parse defect. I was not persuaded that the

claimant’s back problems and now need for surgery were the result of the slip and fall

back in April or May 2009 in light of her pre-existing back problems.  I find the claimant

has failed to prove by a preponderance of the evidence that she sustained a

compensable back injury arising out of and in the course of her employment.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable back injury arising out of and in the course of her

employment with respondent.  Her claim for benefits is respectfully denied and

dismissed. 

IT IS SO ORDERED.

_______________________________
LINDA K. MARSHALL
Administrative Law Judge

 


