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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On April 5, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  

The testimony of the claimant (Frances J. Mann) and Barbara McFarlin, coupled with the

February 16, 2006, deposition of Dr. Andrew Jensen, and the July 16, 2004, hearing record of a
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prior proceeding before the Arkansas Workers’ Compensation, along with medical reports and

other documents comprise the record in this claim.  Respondents #1 elected not to obtain the

deposition of Dr. Rebecca Barrett-Tuck for inclusion in the record.  The claimant reserved the

issue of additional medical treatment relative to the recent back surgery of the claimant. (T. 80).

DISCUSSION

Frances J. Mann, the claimant, with a date of birth of October 25, 1944, has an eighth

grade education.  The claimant commenced her employment with respondents #1 on May 3, 2000,

as full-time certified nursing assistant and last discharged employment duties on August 1, 2002. 

The mechanics of the claimant’s August 1, 2002, compensable accident are not disputed.  The

injury was sustained when the claimant’s vehicle, which was stopped while in the process of

turning left, was struck from behind by a vehicle traveling approximately 50 mph.

The claimant was transported by ambulance from the accident scene to the emergency

room of Randolph County Medical Center, where she received initial medical treatment relative to

her injuries under the care of the attending emergency room physician, Dr. Francis L. Duke. 

Claimant was discharged from the emergency room of respondent on August 1, 2002.  The

claimant sought and obtained medical treatment attributed to the injuries growing out of the

August 1, 2002, accident from her family physician, Dr. Andrew Jensen, on August 5, 2002.

The course of the claimant’s medical treatment relative to the injuries growing out of the

August 1, 2002, accident was addressed previously in a October 12, 2004, Opinion, generated

pursuant to a July 16, 2004, hearing before the Arkansas Workers’ Compensation Commission. 
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As a consequence of the afore, Dr. Andrew Jensen was designated the claimant’s authorized

treating physician in connection with injuries growing out of the August 1, 2002, compensable

accident, pursuant to Ark. Code Ann. §11-9-514 (a) (3)(A) (ii).  

   Claimant has not worked for respondent since the August 1, 2002, accident.  The

testimony of the claimant reflects that she has not been physically able to work eight hours a day,

five days a week.  In explaining why she is unable to work eight hours a day, five days a week, the

claimant testified:

Well, outside of the years passing by, the age, you know, I
just - - I couldn’t do it, no, not with the - - I couldn’t stand that long.
I couldn’t sit that long.  I’d have - - I have to lay - - I have to lay down
and then I have to sit.  I can only lay so long and then I have to sit and
then I have to stand and, you can’t be a cashier and sit and then stand, 
and  - - (T. 57).

The testimony of the claimant reflects that she frequently lay down during the day:

Well, I may close my eyes as, you know, you may not go to 
sleep, but you may rest your eyes, you may close your eyes and - - 
I don’t know.  I don’t sleep at night.  I don’t sleep well at night so I 
may doze off - - (T. 58).

The claimant confirmed the testimony of her daughter, Barbara McFarlin, regarding her laying 

down habits and sleeping habits.  

The claimant’s testimony reflects that she takes prescription medications to help address

her pain issues.  Claimant describes the pain in her low back as permanent, adding:

Right now, on a scale of one to ten, right now, it’s about 
a nine.  Today, it’s a nine. (T. 55-56).

The claimant’s testimony reflects that the worse pain she experiences as a result of the August 1,

2002, accident is from her head and neck.  Claimant explained, regarding her

symptoms/complaints following the accident:
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The neck was a severe pain.  That was - - that was severe,
the head.  It was a constant pain, 24 hours a day.  That was - - that
was just about to drive me crazy. (T. 56).

The claimant further testified regarding her present neck symptoms attributable to the August 1,

2002, accident:

It’s coming back.  It was -  - when she done the surgery, 
It was 95 percent.  It really helped, but it’s coming back.  It’s 
beginning to hurt more and more.  So - - (T. 58).

The testimony of the claimant reflects that she is never free of pain with respect to her neck, and

rates the pain level at a five (moderate) on a typical day.  

Claimant’s testimony reflects that she is again experiencing pain in her legs.  Claimant

offered, regarding the afore:

Oh, yeah, it’s coming back with vengeance in my leg. (T. 59).

The claimant describes her leg pain as periodic, however she does not have an explanation of

activities that bring it about:

I don’t know.  It’s like I - - it’s like my back catches.  It’s
like it locks up.  And when that happens, my left leg - - she said 
my right, but she got it confused.  It’s my left leg.

And when that happens, it shoots all the way down into my
leg, all the way down into my foot. (T. 59-60).

The claimant explained why she continues to attempt to engage in physical activities, to include 

mowing her yard with a riding mower:

Well, because I don’t want to stop.   I want to - - I want to
get up and go.  I don’t want to stop.  I don’t want to stop.  I want
to move. (T. 60).

During cross-examination, the claimant’s testimony reflects that as of October 2010, she is

sixty-six (66) years old.  Claimant is receiving Social Security disability benefits.  Following the
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death of her husband claimant commenced receiving survivor benefits in the amount of $500.00,

per month in addition to her $700.00, of Social Security disability benefits.  The claimant’s

daughter and son-in-law now reside with her.  

The claimant underwent back surgery a few weeks prior to the August 20, 2010, hearing. 

Claimant observed of the recent back surgery:

Yes.  Unfortunately, I don’t - - it really didn’t do much 
for me.  I’ve got to go back and see him. 

Actually, I think it’s worse than it was before I went to him,
actually.  It feels like it.  It’s - -  (T. 61-62).

Claimant testified that before her recent back surgery she was experiencing severe low back pain

and radiation into her left leg, and she continues to experience the same symptoms following the

surgery.  The testimony of the claimant reflects that Dr. Barrett-Tuck did not see her for her low

back complaints before she was seen by Dr. Greaser.  Claimant continued:

No.  She just helped me with my neck.

Now, she’s the one that, you know, had recommended the 
TENS, you know, and she told me that, you know, that she would 
help me with the surgery, and then I was seeing Dr. Greaser, and 
he’s the one that was - - I was taking the injections, you know. (T. 62).

The testimony of the claimant reflects that she has treated with Dr. Greaser for about a

year and a half, while receiving some lumbar injection.  The claimant testified, regarding the afore:

I’m going to say about a year and a half or so or whatever,
and then he said he would just go ahead and do surgery and then
I wouldn’t have to take the injections anymore. (T. 62-63).

The claimant acknowledged that following the August 1, 2002, compensable accident she

complained of low back symptoms, for which she received some medical treatment, to include

diagnostic studies.  The claimant was seen extensively by Dr. Wayne Bruffett with respect to her
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low back complaints.  While under the care of Dr. Bruffett the claimant underwent an MRI of her

lumbar spine.  Regarding any event that caused her to “re-injury” her beck between the August

2002, accident and the recent back surgery of 2010, the claimant’s testimony reflects:

I fell, yes;

I fell I guess it was about a year or so back.  I can’t
remember.

Yes.  I wasn’t pushing someone.  I was taking something
up [a handicap ramp]. (T. 65).

The claimant confirmed the entry in a January 13, 2010, office note of Dr. Barrett-Tuck

concerning a fall backwards down a ramp several months earlier and the presence of severe back

pain thereafter.  The claimant underwent a new lumbar MRI and subsequent back surgery by Dr.

Greaser.  

The claimant acknowledged that following the August 1, 2002, compensable motor

vehicle accident she was diagnosed with having a cervical lumbar strain.  Further, claimant

acknowledged that she was seen by several physicians in connection with her neck complaint. 

Further, the claimant confirmed that on August 26, 2002, a cervical MRI was performed at

Arkansas Specialty Care MRI Center.  Prior to the 2008 cervical surgery under the care of Dr.

Barrett-Tuck the claimant underwent another cervical MRI.  In April 2008, the claimant

underwent cervical fusion at the C5-C6 level to address a herniated disc.  

The claimant testified that she improved following the April 2008 surgery by Dr. Barrett-

Tuck.  The claimant assessed her improvement following the April 2008 cervical disc surgery at

95%.  Additionally, the claimant testified that within few months following the surgery she was

released by Dr. Barrett-Tuck and  she has not returned to Dr. Barrett-Tuck in connection with her
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neck since.  The claimant denies any intervening event involving her neck between the August 1,

2002, compensable motor vehicle accident and the April 2008, surgery by Dr. Barrett-Tuck.  

The claimant acknowledged traveling to Florida during the period preceding the April

2008, surgery.  The claimant testified that she had no recollection of telling Dr. Barrett-Tuck in

March 2008, that her neck pain had started during the Florida trip.  The testimony of the claimant

reflects that she saw Dr. Long on March 28, 2008, for her neck complaint and was in term

referred by same to Dr. Barrett-Tuck.  The claimant further testified regarding her cervical

symptoms:

I know when I went to Dr. Jansen, I told him that my
- - I believe it was my left arm and hand was bothering me quite
a bit.

And he referred me to Dr. Long which in term I think he 
done an MRI and he found the disk and referred me to Dr. Tuck.
(T. 70).

The claimant acknowledged that the April 8, 2008, report of Dr. Barrett-Tuck is accurate.  The

report reflects that the claimant was evaluated for severe neck and right upper extremity pain. 

The report further recites that the claimant developed some unusual sensations in her neck and

arm during a trip to Florida.  Claimant testified regarding the afore:

Yes.  Because I complained to my daughter in Florida 
that it had bothered me for a couple of weeks. (T. 70).

Claimant does not describe any specific incident or event, on “it just had bothered me”. (T. 71).

Dr. Jensen is the claimant’s primary care physician. The claimant concedes that she has

seen Dr. Jensen over the years, sometimes for complaints relating to her neck and sometimes for

general health conditions.  The claimant testified that neither her neck or back has not stop hurting

her since the August 1, 2002, accident. (T. 73).   The testimony of the claimant reflects that
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following the incidents which aggravated her neck or back, after a period to time her pain level

returned to where it was before the incidents. (T. 74).   Specifically, the claimant testified,

regarding the subsequent fall:

One week - - one week after I fell, I didn’t feel any 
different that I did before I fell. (T. 75).

The claimant opined that the herniated cervical disc which was treated by Dr. Barrett-Tuck has

been presence since her August 1, 2002, compensable motor vehicle accident:

I know it was there - - when I had my wreck, when that boy
hit me, my neck burned so bad and I told the doctor that I saw in 
Little Rock, and he told me - - (T. 75).

Regarding her present physical condition, the claimant testified that following the cervical 

surgery by Dr. Barrett-Tuck her condition improved.  The claimant continued:

Immediately, it’s - - it feels now - - it’s over here on the 
left side, it’s beginning to burn again, but I have done nothing,
nothing.  I have not fallen.  I have not done anything.  I don’t 
know what’s going on.  I can’t look inside my body. (T. 76).

The claimant has an 8th grade education.  Claimant attempted to obtain her GED however failed

by one point, and did not go back.  Regarding her job history, the claimant testified that for ten

(10) years she worked at a Radio Shack in Texas in 1974.  For the last fifteen (15) years of her

employment history claimant work as a CNA, which entailed lifting patients.  The claimant 5'3"

tall and weighs 175 pounds.  At the time of the August 1, 2002, compensable motor vehicle

accident the claimant was 57 years old.  Claimant is now 66 years old.  The claimant has been

receiving Social Security disability benefits since the August 2002, motor vehicle accident.

Barbara McFarlin, the claimant’s daughter, testified regarding her observations of the

claimant before and after the August 1, 2002, compensable accident.  Regarding the condition of
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the claimant’s health prior to the August 1, 2002, compensable motor vehicle accident, Ms.

McFarlin testified:

She was in good - - in my opinion, she was in good 
health.  She worked whenever, she was working in 2002, she
was working one job.  But before then, she worked on and off
two jobs, whenever people needed her.  She had 11 grandkids
every summer, every summer since I was probably 18. 

She would have them all summer.  From the time they
got out - - the weekend after they got out of school until the week
before they went back to school, my brothers and sisters would 
come get their kids, every year. (T. 19).

Ms. McFarlin noted the grandchildren would be at her mother’s farm in Maynard.  Ms. McFarlin

added that her mother did not appear to fatigued in keeping the grandchildren:

No.  Actually, I have to tell you, we used to make jokes
about my mom because where - - there’s seven of us kids, and 
we could not keep up with mom.  She would work us like in the
garden.  I’m talking about whenever we were married. 

She would work us in the garden, canning, doing corn, I 
mean, she would be constant 4:00 in the morning until 11:00 at
night.  She was constant going all the time. (T. 19-20).

With respect to her observations of the claimant’s physical condition since the August 1, 2002,

accident and the impact the injuries have had on the claimant, Ms. McFarlin’s testimony reflects:

She’s just gotten - - right after the wreck, she was - - she
was very upset because she couldn’t go back to work.  She 
couldn’t get up and do things that she had normally done.  She
was a bit - - I would say a bit depressed because she couldn’t
get up and take care of the people she had taken care of at her
job.  And just hurting all the time, complaining.  My mother’s
not a complainer at all.  She never complains. She doesn’t 
complain about, I mean, anything, nothing.  And she was 
complaining about her back, her neck, and her legs.  And we 
would - - I’m going to be honest with you.  We were like, mom,
you know, if they say you’re okay, then, what’s going on, and
she was like I can’t get up in the mornings, I try to start a task, 
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I can’t finish it.  She would become very aggravated.  She didn’t
have the - - to finish a task, she couldn’t finish it.  She was hurting
too bad. (T. 20-21).

Ms. McFarlin asserts that whenever the claimant would try to perform any activity it would

aggravate her problems.  Regarding her observation of the claimant experiencing difficulties with

pain since the August 1, 2002, accident, Ms. McFarlin testified:

She can’t - - she gets sad.  She stays in the bed.  She 
doesn’t get up in the mornings.  I wake her up most mornings.
She doesn’t do gardening.  She doesn’t do - - none of the kids 
come to the house, the great-grandkids don’t come to the house 
in the summertime.  She can’t deal with them.  She can’t get up 
and do things with them.  My son, she does not play with my son
like she used to play with the other grandkids.  She can’t.  She 
can’t get down in the floor.  She can’t play with him.  Grocery 
shopping is a hard task because we can’t stay long.  We have to 
go in and get - - we’ve got to get and we’ve got to leave.

She can’t stay in there long.  Walking - - 

It tires her very fast.  It hurts her back. (T. 21).

Ms. McFarlin testified that sitting also hurts the claimant’s back.  

Ms. McFarlin’s testimony reflects that since the August 1, 2002, accident the claimant has

complained of neck pain as well as back pain.  Ms. McFarlin noted her observations of the

claimant when the claimant pushes herself beyond her limits:

Well, she gets very - - it hurts her really bad.  It burns.  She
cries.  She gets upset.  She’s very aggravated because she can’t
finish something, which, in turn, everybody tries to understand, 
but she just - - I can’t describe it.  She just feels like between her
back and her neck, I put the shock things [TENS unit] on her.  I’m 
not sure what it’s called, but I put that on her all the time.

Yeah, that’s what it’s called.  I put that on her all the time
and she lays down, and then she gets very depressed because she 
can’t get up because it hurts too bad.  It hurts so bad. (T. 22).
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Ms. McFarlin offered the following in terms of her observations of the physical manifestation of

the claimant’s pain:

Her face just looks - - she looks like she’s crying.  She 
looks like she’s in pain.  And her voice is very sharp, very - - 
she doesn’t - - I don’t know.  My mother’s very sweet.  I can’t
tell y’all - - I could tell you my mother’s very sweet, but when 
she’s hurting or in pain or if the pain has been for a few days, 
she’s very aggravated.  Her voice is very sharp.  She doesn’t want
to hear anything except for what she’s asking you and that’s it.  And
that’s not the way she ever was to any of us.  But whenever she’s 
hurting, she’s very aggravated, kind of grouchy.  I hate to say that, mom,
I love you, but she is kind of grouchy. (T. 23).

Ms. McFarlin is of the opinion that the claimant is unable to employment activities on a 

consistent basis over a sustained period of time based on her observation of the claimant since 

the August 1, 2002, compensable motor vehicle accident and subsequent surgeries:

Because she can get up every morning - - it isn’t every 
morning, it isn’t every third morning.  It’s every single morning, 
she gets up and she’s hurting.  It’s not just a little bit.  She takes her
medicine.  She does exactly what she’s suppose to do.  I put the deal
[TENS unit] on her and it’s the same. (T. 24).

Ms. McFarlin has live with the claimant for approximately two (2) years –  since her father got 

sick.  Prior to moving in with the claimant, Ms. McFarlin testified that she was around her every 

day.   Ms. McFarlin shared an example of the claimant pushing herself too much physically to get 

something done since the August 1, 2002, accident:

She tries to mow.  She has a riding lawnmower.  She 
cannot - - she can get on it and start it and start the task, but she
has to stop.  I make - - I make her stop because she’s hurting. (T. 25).

Ms. McFarlin noted that the claimant continues the mowing activity for 15 to 20 minutes.  The 

claimant has not attempted to garden since the August 1, 2002, motor vehicle accident.

In describing the typical day for the claimant, Ms. McFarlin that the claimant generally
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gets up at about 6:00 a.m., and that between 9:30 and 10:00 a.m. she goes outside to fill up her

bird feeders.  Due to the weight of the container Ms. McFarlin helps by lifting the container for

the claimant.  After filling the bird feeders the claimant usually lays down daily at about 10:30-

11:00 a.m. until about 4:00 p.m.  The claimant gets up when her grandson gets in from school at

4:00 p.m.  Ms. McFarlin testified:

She gets up and her and my son and my cousin’s son visit,
and she asks them how their day was.  She’ll sit in my dad’s chair.
Generally, she doze off and then -  - 

No, no, no.  After they get done visiting or whatever, she’ll 
doze off in the chair.  She’ll sit there and doze off in the chair. (T. 30).

Ms. McFarlin noted that the claimant usually recline in the chair.  Ms. McFarlin testified that the

claimant usually sleep until 6:00 p.m while in the recliner, until the news comes on.  The claimant

helps with meal preparations, making grilled cheese.  Ms. McFarlin noted of the claimant and her

desire to complete activities:

Because she always has.  That’s what she tells me.  I say,
mom, I can do that.  Honey, I’ve done it for 40 years.  I can do it
right now.  And then she can’t finish what she’s doing.  And then 
she gets aggravated.

She can’t finish what she’s doing.  A perfect example, whenever
my husband come in, sometimes, we have fish, and she has got
coleslaw, she wants coleslaw.  She starts to cut it up and then she
starts to put it in the thing, and her back starts hurting.  So I’m like,
mom, I can finish the coleslaw - - I can do it, I’ve been doing it for 
40 years.

You know, and then she’s aggravated and her back hurts 
worse because she’s made herself do something. (T. 32).

Ms. McFarlin testified that she has observed that the claimant has difficulty looking down

because of her neck.  The testimony of Ms. McFarlin reflects regarding the difficulty the claimant
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experiences while reading due to her neck:

Whenever she’s reading at home or reading in church, she’ll
be looking down for just a few minutes and then she’ll do her neck 
like this (indicating), and she’ll look to the side and she’ll rub her neck.
That’s the only observations I’ve make, and her telling me, my neck is
burning.  (T. 33).

Ms. McFarlin asserts that from her observations the claimant is in severe pain most of the time - -

80 to 90 percent of the time.  With respect the to claimant’s sleeping habits, Ms. McFarlin

testified:

She sleeps probably three and a half, maybe four hours a 
night on and off.  She gets up in the middle of the night and she 
tries to sit up or I’ll get up in the middle of the night because I’m 
up and down all night, anyways.  I’ll walk downstairs and she’s 
sitting up and I’ll tall her, mom, what’s going on - - my neck’s hurting
or my back’s hurting, I can’t sleep, I can’t get comfortable.  So then 
I put the TENS unit thing, whatever it’s called, on her.

Yes.  And I tell her lay down, I’ll put pillows behind her, 
and she’ll lay in that - - the machine only runs for an hour, and she
has fallen asleep with the machine on before.  And she’s just up and 
down turning side to side.  She did get a brand new bed thinking that
would help her.  That doesn’t help.  The brand new bed doesn’t 
help.  (T. 34-35).

The testimony of Ms. McFarlin reflects that the claimant participates in limited activities

outside of the home.  The afore is limited to attending church services, though she does miss some

because of pain.  The claimant has also relayed difficulty riding in a vehicle due to pain:

Yes, sir.  Whenever she goes in the car, she’s good to get
in the car and then whenever she gets out, it takes her a few seconds
to either straighten up, because she’s very stiff. (T. 36).

Ms. McFarlin has also observed the claimant experiencing difficulty with her memory:

Yes.  She can’t remember even things I ask her like yesterday
or day before, and it’s kind of aggravating because I’m like mom, we
just talked about that.  She’s like, honey, I can’t remember, you’ll have
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to give me a minute, I can’t remember. (T. 36-37). 

Ms. McFarlin maintains that the above has been consistent since the August 1, 2002, motor 

vehicle accident.  

Ms. McFarlin is of the opinion that the claimant’s back condition has gotten worse since 

the recent surgery.  Ms. McFarlin note that she recently scheduled an appointment for the 

claimant to be seen by Dr. Greaser again.  Regarding the status of the claimant’s neck injury, Ms 

McFarlin testified:

I think her neck has been - - ever since she’s gotten in the 
wreck, I think her neck has gotten - - it’s just like her back.  I just
seems that every time they do something, you know, she tries to get
better and then she makes herself try to do things and it hurts her 
worse.  (T. 37-38).

Ms. McFarlin testified regarding the impact the claimant’s injuries has had on her mentally and 

emotionally during the holidays:

There’s 40 of us kids and grandkids and great-grand kids all
together, and every year, we have Thanksgiving and Christmas at my
folks’ house.  Some of the kids live in Florida and some live in Alabama.
And we always have everything at mom’s.  We have since 1980.  And 
ever since 2003 is whenever we stopped having - - everybody came, but
mom couldn’t cook, she couldn’t do anything.  She laid.  She didn’t visit.
And it seems to be 2005 is whenever everybody stopped coming to 
mom’s because there was nothing - - she wasn’t doing anything, she
couldn’t do anything.  There was nothing fresh there.  There was no
garden.  There was nothing that mom has always done for all of us.
Nobody comes with their families anymore and she can’t go to them.
So everybody has their own family thing.  Nobody’s close anymore
because that put the distance between - - mom’s situation put the 
distance between her and our - - and the family as far as doing big 
things together.  That’s my opinion.  Everybody stopped coming 
because mom couldn’t do anything. (T. 38-39).

Ms. McFarlin explained the basis for her belief that the claimant is depressed:

Because she can’t do anything.  I don’t - - I don’t really - - 
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I know I don’t talk very well, but she can’t - - she can’t do anything.
She’s very limited to what she can do. 

She looks very tired.  She look like she’s been up all night 
long most of the time. (T. 39-40).

The testimony of Ms. McFarlin reflects that the claimant takes prescription medications, to

include Percocet, Tramodol (the generic Ultram), and Hydrocodone, all for pain relief.  Ms.

McFarlin noted that the only side effect of the medicines on the claimant is that they make her sick

at her stomach, which results in her vomiting.  Ms. McFarlin, who has been responsible for taking

the claimant to her doctor appointments, testified that the claimant has been compliant with the

doctors’ requests and takes her medicines as prescribed.

During cross-examination Ms. McFarlin testified that she is close to her mother- the

claimant, and that she is familiar with the August 1, 2002, motor vehicle accident involving the

claimant.  Ms. McFarlin’s testimony reflects that she is also familiar with the various medical

providers to render treatment to the claimant following the 2002 accident, as well as the various

diagnostic procedures that the claimant underwent.  Ms. McFarlin’s testimony reflects that

following the August 2002, accident the claimant underwent a cervical MRI scan on August 26,

2002.   Ms. McFarlin acknowledged that following the August 2002, automobile accident the

claimant’s primary problem was with her low back for which she was seen by Dr. Wayne Bruffett

on January 6, 2003.  

Ms. McFarlin’s testimony reflects that she has no recollection of the claimant returning to

work following the August 1, 2002, motor vehicle accident.  Ms. McFarlin confirmed that when

the claimant was seen by Dr. Safman in March 2003, she was complaining of pain in the right

lower lumbar area.  Ms. McFarlin disputes the April 11, 2003, report of Dr. Safman that during a
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visit by the claimant of the same date the claimant was doing well and back working full duty.  (T.

45).  

Ms. McFarlin testified that base on her observation of the claimant over the past eight (8)

years, the claimant’s primary complaint has been her low back and her legs.  Ms. McFarlin

attributes the afore as the primary disabling condition - - to walk and function because of her low

back and problems down into her legs which restricts standing and walking.  Ms. McFarlin noted

that the claimant’s right leg complaints are greater than the left leg.  

Ms. McFarlin acknowledged that the claimant underwent surgery on her low back under

the care of Dr. Greaser three (3) weeks prior to the August 20, 2010, hearing.  The claimant

continues under the care of Dr. Greaser relative to her low back.  While not familiar with the

surgical procedure performed on the claimant by Dr. Greaser, Ms. McFarlin testified that in her

opinion the claimant’s back complaints became severe enough, based on her observations, eight to

nine weeks following the August 1, 2002, motor vehicle accident to warrant surgery. (T. 47).  

Ms. McFarlin denies that the claimant suffered any new injury to her low back to warrant

the August 2010 recent back surgery by Dr. Greaser.  Ms. McFarlin is of the opinion that the

claimant’s back complaints gradually worsened to the point of the recent back surgery.  Ms.

McFarlin denies that the claimant reported to any doctor any aggravation of her low back which

caused her condition to worsen.  Ms. McFarlin denies that the claimant has a history of heart

disease or problems with her heart:

No.  Pocahontas Medical Clinic just told us a few weeks 
ago that they thought they might see something in there, but I have
not seen a pulmonary heart doctor yet, so, no, I would say that. (T. 49).

Regarding a medical record indicating a diagnosis of severe COPD, Ms. McFarlin testified:



17

Actually, a couple of weeks ago, they told us that, but, like I
said, I have - - we have an appointment with Dr. Cohen, a pulmonary 
doctor, because I just - - I don’t - - I don’t think she does. (T. 49).

Ms. McFarlin testified that the claimant underwent cervical surgery in April 2008 under

the care of Dr. Barrett-Tuck.  Ms. McFarlin noted that because the claimant’s neck “still” hurts

she would not characterize the cervical surgery as “completely successful”. (T. 50).  Ms. McFarlin

testified that the claimant saw Dr. Barrett-Tuck for her neck complaints, and Dr. Long, Dr.

Greaser and Dr. Jensen for everything else, to include her low back complaints. 

Mr. Steve McFarlin, the son-in-law of the claimant was available to testify.  The parties

stipulated that if called to testify Mr. McFarlin’s testimony would corroborate that of Barbara

McFarlin, his wife and the claimant’s daughter. (T. 79).

The testimony of Dr. Andrew Jansen, the claimant’s authorized treating physician

pursuant to the ruling growing out of a July 16, 2004, hearing before the Arkansas Workers’

Compensation Commission was obtained by deposition of February 16, 2006, and designated a

part of the current record as Respondents #1, Exhibit #1.(R1X1).  Dr. Jansen has been a family

medicine physician since 1979, and located in Pocahontas the entirety of the time.  

Dr. Jansen has treated the claimant as a patient since August 5, 2002.  Dr. Jansen

acknowledged completing a Physician’s and Surgeon’s Report relative to the claimant regarding

inquiries about disability and rehabilitation.  Dr. Jansen testified regarding the basis for the

findings in the afore documents, to included the results of reviewing medical reports of other

provides as well as his physical examination of the claimant.  Specifically, during the deposition

Dr. Jansen testified that he had last examined the claimant on May 2, 2006, in which he checked

her neck and back to corroborate her subjective complaints of pain.  The testimony of Dr. Jansen
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reflects, regarding his findings from the May 2, 2006, examination:

She was tender to palpation in the trapezius area.  That’s 
in the muscle next to the neck.  Her straight leg raising is negative
at that time there so she did not have the same findings that she had
on March the 20th of ‘03.

The reports I gave on this occasion was primarily based on 
what the patient subjectively reported to me.

I relied primarily on the patient’s subjective reports in this 
examination as opposed to the, any MRI scan or additional data 
that had been done previously, because those were not available,
rather than the physical exam findings which were improved 
compared to where before it was primarily based on the patient’s
subjective reports. (R1X1, p. 34-35).

During cross-examination, Dr. Jansen testified that he had seen the claimant approximately

thirty (30) times over the course of his treatment of her since the August 5, 2002, date.  Further,

the testimony of Dr. Jansen reflects that the claimant has always been consistent n her complaints

and her problems that she presented.  Dr. Jansen testified that the medical reports of other

providers that had seen and or examined the claimant actually corroborated the problems that the

claimant presented to him during her visits. (R1X1, p. 37-40).

The medical in the record reflects that the claimant was seen by Dr. Jansen on July 14,

2004.  The office of the afore visit reflects, in pertinent part:

S: Past history of chronic cephalgia and musculoligamentous 
strain.  Consideration given to the possibility of concussion vs.
muscle contraction (tension) headache as a cause for her previous
cephalgia. (CX #1, p. 63).

The medical in the record reflects that the claimant was seen by Dr. Jansen on a fairly consistent

basis for complaints associated her injuries growing out of the August 1, 2002, compensable

accident.  During a December 3, 2007, visit, the office note reflects assessments of HPB, COPD,
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GERD, Cephalgia. Chronic musculoligamentous strain of cervical and lumbar spine. (CX #2, p.

7).  A March 19, 2008, x-ray report by Dr. Jansen relative to the claimant reflects, in pertinent

part:

INTERPRETATION: The soft tissue structures of the neck were
unremarkable.  The cervical vertebrae are in satisfactorily alignment,
although there is some straightening of the lower portion of the 
cervical spine with loss of normal lordosis, suggesting muscle spasm.
There is narrowing of the disc space between C4-C5, C5-C6, and 
C6-C7.  I see no evidence of fracture or dislocation.  Odontoid 
process is unremarkable.

ASSESSMENT: Degenerative disc disease of lower C-Spine.  There
is some straightening/loss of normal lordosis of the lower cervical
spine compatible with muscle spasm. (CX #2, p. 8).

The X-Ray Report contains an handwritten notation of the name of Dr. Long along with a 

telephone number.

On March 28, 2008, the claimant was seen at NEA Baptist - Neurology Clinic, by Dr.

Yuanyauan Long, pursuant to a referral of Dr. Jansen.  In dictation to Dr. Jansen, Dr. Long

relayed of the claimant:

Thank you very much for referring Ms. Mann to my clinic for
evaluation of her neck pain, shooting down to the shoulder and
arm on the right side.

As you know, this is a 53 -YO white female with a history of 
hypertension and hyperlipidemia, who complains of neck pain
for two weeks.  It occurred when she wakes up in the morning.
The pain got worse, to the point if he even moves her neck she
hears a popping sound.  The patient radiates down to the right 
shoulder and right arm.  There is no significant weakness, so 
far.  Her lower extremities and left arm are okay.  She is not 
diabetic and denies the use of alcohol.  There is no tic bite or
chemical exposure.  She had a head CT last month, that showed
a cyst in the left external capsule (1.3cm), stable compared to
five years ago.  Her neck plain film showed no fracture.  Her 
TSH was 22.4.
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*       *       *

ASSESSMENT:

Neck pain/right shoulder pain, radiating to the right arm, need
to rule out possible radiculopathy. (CX #2, p. 9-11).

The medical reflects that the claimant was again seen by Dr. Long on April 3, 2008.  The office

note of the April 3, 2008, visit reflects, in pertinent part:

MRI c-spine this week showed C6-7 large extrusion of the disc
with right sided severe foraminal narrowing and some cord
compression and C5-6 severe bone spuring.  Clinically she is 
feeling better with PT, however.  Ultram did help. (CX #2, p. 12).

The April 3, 2008, office note concludes with a recommendation for a neurosurgery consult. 

The evidence reflect that on April 8, 2008, the claimant was seen at NEA Clinic

Neurosurgical Associates for a consultation with Dr. Rebecca Barrett-Tuck pursuant to the

referral of Dr. Long.  The April 8, 2008, consultation report reflects the claimant’s chief

complaints as neck pain, upper extremity pain, and low back pain.  The report further reflects, in

pertinent part:

HPI
Frances Mann is a very pleasant 63-year-old lady who comes 
today for evaluation of severe neck and right upper extremity 
pain.  Ms. Mann indicates that she developed some unusual 
sensation in the neck and the arm during a trip to Florida three
or four months ago.  The pain escalated with radiation down the 
arm becoming quite severe in association with intermittent 
numbness involving her right hand.  She has also noticed weak-
ness of the right arm.  All these symptoms have continued to
escalate.

*       *       *

Physical examination is of a well-developed, well-nourished 
pleasant lady who is alert, appropriate, pleasant, and cooperative.
Examination of the neck shows some paraspinous spasm. Reflexes
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are 2+ at the biceps, 2+ at the brachial radialis, and triceps jerk on
the right is markedly depressed and the left is 2+ .  Strength testing
shows significant weakness of the right triceps compared to the 
left.  Other major muscle groups are intact.  Sensory exam is normal
at this time.  She does indicate that her numbness comes and goes.
Tests
MRI of the cervical spine done at NEA Baptist demonstrates a large
disc rupture at C6-C7 on the right filling the right side of the spinal 
canal and right neuroforamen.  She does have some spurring on the 
left at C5-C6, which appears to narrow the left neuroforamen, however,
Ms. Mann is completely asymptomatic on the left and certainly this
spuris of minimal size compared to the large disc rupture on the right
at C6-C7.

Assessment
1. Large disc rupture C6-C7 on the right with clear-cut 

C7 radiculopathy and associated neurologic deficits.

2. COPD.

3. Hypertension.

4. Arthritis.

Plan
ACDF C6-C7 using allograft and anterior plate.  Informed 
consent is obtained.  I have discussed risks, possible 
complications, and expectations with Ms. Mann. (CX 2, p. 16).

On April 10, 2008, the claimant underwent an anterior cervical discectomy and fusion at C6-7

using allograft and anterior plate, under the care of Dr. Barrett-Tuck. (CX #2, p. 17-18).  The

claimant was seen in followup by Dr. Barrett-Tuck on June 19, 2008.  The clinic note of the visit

reflects, in pertinent part:

HPI
Ms. Frances Mann returns for follow-up.  She underwent ACDF
on 4/10/08.  She has done very well in that regard.  Her neck pain
has almost completely resolved.  She does have osteoporosis, and
we started her on Forteo; however, the following morning her face
was swollen; therefore, the Forteo was stopped.  A few days there-
after, she began to have generalized swelling and has subsequently
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been placed on Lasix, and, therefore, it is certainly possible that the
swelling was not actually related to the Forteo.  However, I think it
most appropriate to go ahead and refer her to rheumatology and let
the rheumatologist work with her on her osteoporosis treatment.  
Ms. Mann is doing well enough at this time I am going to release her
to return to me on an as-needed basis.  She will call if she were to 
have further difficulty. (CX #2, p. 23).

The medical in the record reflects that following the claimant’s June 19, 2008, visit to Dr.

Barrett-Tuck, she was next seen in follow up on October 23, 2008, at the NEA Neurology Clinic

by Dr. Long.  An office note growing out of a April 2, 2009, visit to Dr. Long noted of the

claimant:

This is a 64-YO female with hypertension andhyperlipidemia, who
was seen in the clinic for neck pain and migraine headache.  She had
cervicaldiskectomy and fusion of C6-7 for her bone spur and large disc
bulge with foraminal narrowing at C5-6 and C6-7.  After surgery, she
stated that her symptoms dramatically decreased with improvement of 
95%.  Now she feels her neck pain gets worse and worse and bothers her
on a daily basis.  Her migraine headache was initially improved/relieved
with amitriptyline 50 mg at night, then it stopped working and her head-
ache got worse and she had a headache about once to twice per week 
with nausea and vomiting.  She also had auditory hallucination.   .    . 
(CX #2, p. 28).

The clinic note concludes with a recommendation for a pain management consultation. 

The claimant was again seen by Dr. Long on September 30, 2009.  The office note of the afore

visit reflects, in pertinent part:

Fell 5 wks ago accidently with fracture in the back.  MRI showed 
compression fracture in L2 vertibrate and disc bulging in L5-S1 but
not spinal stenosis or neuroforaminal narrowing.  C/O a lot of pain, 
had appt with Dr. Tuck on Nov 24 per pt. (CX #2,p. 31).

The office note reflects that the pain was offered pain management but declined it at this time. 

The claimant was seen by Dr. Barrett-Tuck on November 20, 2009.  The report relative to

the afore visit reflects, in pertinent part:
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HPI
Frances Mann is a very pleasant 65-year-old lady who comes today 
for evaluation of her low back pain.  Ms.Mann indicates that in 
September she was trying to push a wheelchair loaded with flooring
up a ramp at her home when the chair began to turn over backwards
resulting in Ms. Mann falling backward down the ramp onto her back
with the load of flooring on top of her.  She suffered immediate severe
back pain.  She was initially told there was no injury; however, another
hospital visit confirmed a fracture.  She is taking Reclast for her 
osteoporosis.  She indicates that the acute pain that she suffered after
the fall is much better, however, her low back pain that has been a 
problem for several years has continued to progress.  She reports she 
is only able to stand a few moments before she must sit down to get 
relief.  She uses a cart to shop so that she can lean forward on a cart.
She is able to walk maybe 10 minutes before her legs become so pain-
ful and begin to feel numb such that she must sit down.  While she is 
sitting, she has very little discomfort.  She has Hydrocodone and a muscle
relaxant for her pain.

*        *       *

Physical examination is of a well-developed, well-nourished, and very
pleasant lady who is alert, appropriate, pleasant, and cooperative.
Examination of the lumbar region shows an obvious scoliosis.  She 
is nontender to palpation.  Straight leg raise exam is negative. Tone 
and bulk are normal.  Reflexes are 1+ at the knees and ankles.  
Strength is grossly intact, although possibly not quite as good as it 
should be in regards to dorsiflexion at the ankles.  There is no clear-
cut sensory loss.  Ms. Mann has undergone an anterior cervical 
discectomy and fusion about a year and a half ago.  This incision 
looks great.
Tests
Ms. Mann apparently underwent a MRI of the lumbar spine at 
Pocahontas.  Unfortunately, she did not bring that disc with her today.
I was able to pull up some plain films of the cervical spine taken from
anteriorly only in June of 2009.  Her plate is visualized.  There is a 
screw lying just beyond the inferior aspect of the plate that caused me
some concern.  I could not tell whether this was some hardware left in
place or something external to the patient; therefore, I asked for an A-P
and lateral cervical spine film to be done today.  This was indeed 
completed.  The plate and screws are in good position, all are intact,
and this metallic abnormality seen on the film, June of 2009 and also
on the April film, is no longer present; therefore, I suspect this may 
have been something external to the patient or something that has been
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removed since that time.
Assessment
1.   Low back pain, very suggestive of neurogenic claudication, most
      likely due to lumbar stenosis.

2.   Hypertension.
Plan
I will make a follow-up appointment for Ms. Mann.  She may bring
her disc by at her convenience at any time in the next few weeks.   I
will be glad to review it and call her with those results or she may 
simply wait for her follow-up appointment and bring the disc with her
at that time. (CX #2, p. 32-34).

The radiology report of November 20, 2009, regarding the claimant reflects:

FINDINGS: Anterior plate and screws at C6-C7 with fusion of the 
disc space is seen.  There is disc space narrowing at C5-C6 but no 
fracture or subluxation and no loosening or osteomyelitis. (CX #2, p. 35).

The claimant was seen in follow-up by Dr. Barrett-Tuck on January 13, 2010.  The office

note relative to the visit reflects, in pertinent part:

HPI
Frances Mann is a pleasant 56-year-old lady who comes today for
re-evaluation of her low back pain.  Ms. Mann took a fall backwards
down a ramp in her home several months ago and has had severe back
pain since that time.  She underwent an MRI of the lumbar spine and
brings it today for my review.  She indicates that about three weeks ago
her husband passed away.  He apparently was suffering from severe
COPE and heart disease.  Needless to say, this has been an emotional 
blow for her and I think has probably exacerbated her physical pain.  
She does indicate continued significant low back pain.

*        *        *

Tests
MRI of the lumbar spine shows diffuse signal change, particularly in 
the inferior aspect of the L2 vertebral body consistent with a subtle 
anterior compression fracture.  On the T2 images, this is really not even
apparent at all, the loss of height is so minor.  There is slight buckling of
the anterior cortex of L2, which confirms the impression of a compression
fracture.  Otherwise, she does have multilevel mild degenerative disc 
changes and multilevel minor disc bulging, a little more prominent at 
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L5-S1.  We do see some arthritic changes in the facet joints.  There is no
severe spinal canal compromise.  The neuroforamina at L5-S1 have 
been reported by the radiologist to show significant narrowing.  I was 
not terribly impressed with the degree of narrowing of the neuroforamina
but certainly we can keep this in mind.  She is using Reclast for treatment
of her osteoporosis.  I do not feel that she requires surgical intervention
at this time.  (CX #2, p. 36).

The claimant was again seen by Dr. Long on March 25,2010, for a 6 month return visit. 

The March 25, 2010, clinic note concludes:

Plan
Patient is provided with New Patient form to complete for a Pain 
Management Referral to Dr. Greaser with the instructions to complete
the form and fax or mail to Dr. Greaser’s office who will the schedule
her appt.  (CX #2,p. 39).

The record reflects the present of the claimant’s wage records during her employment

covering the pertinent time period.  The afore reflects an average weekly wage of $324.15.

(R2X1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical record and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On August 1, 2002, the employment relationship existed between the claimant 

and respondent #1, when the clamant sustained a compensable injuries to her cervical spine and

her lumbar spine, during which time she earned an average weekly wage of $324.15, generating

compensation benefit rates of $216.00/$162.00 for total/permanent partial disability. 

3. Medical treatment rendered to the claimant under the care of Dr. Andrew Jansen, 
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as well as referrals therefrom to include Dr. Yuanyuan Long, Dr. Rebecca Barrett-Tuck, and Dr.

Raymond Greaser, was reasonably necessary in connection with the treatment of the claimant’s

compensable injuries.

4. The claimant was temporarily totally disabled for the period commencing April 

10, 2008, and continuing through June 19, 2008, as a result of the anterior cervical discectomy

and fusion at C6-C7 using allograft and anterior plate. 

5. The claimant’s healing period ended on or about April 10, 2009, with regard to

the compensable cervical injury, with a residual 10% whole person anatomical impairment.

6. When the claimant’s age, education, permanent restriction and limitations are 

considered, the evidence preponderates that she has been rendered permanently and totally

disabled.

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s injuries of August 1, 2002.

8. Respondents #1 have controverted the claimant’s entitlement to medical benefits 

pursuant to referral of Dr. Andrew Jansen, to include Dr. Long, Dr. Barrett-Tuck, and Dr.

Greaser; the claimant’s entitlement to temporary total disability benefits subsequent to April 10,

2008; the claimant’s entitlement to indemnity benefits related the anatomical impairment; and the

claimant’s entitlement to permanent total disability benefits.  

CONCLUSIONS

The compensability of the claimant’s August 1, 2002, work-relate accident is not disputed. 

The claimant maintains that as a result of the afore she is entitled to additional medical and

temporary total disability benefits as well as indemnity benefits corresponding with her anatomical
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impairment and permanent total disability benefits or wage loss benefits along with controverted

attorney fees.  Respondents #1 maintain that the claimant has been paid all benefits to which she is

entitled.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.  

Medical Treatment

As noted above, the compensability of the claimant’s August 1, 2002, accident is not

disputed.  The medical records reflects that following the August 1,2002, compensable

automobile accident the claimant was transported to the emergency room of Randolph County

Medical Center by ambulance.  The claimant continually registered complaints relative to her

neck, and low back which she attributed to the accident.  Following the emergency room visit, the

claimant was seen by Dr. Andrew Jansen, a family medical physician, on August 5, 2002.

Following a course of treatment by various physicians selected by respondents #1, Dr.

Jansen was designated the claimant’s authorized physician pursuant to a April 21, 2005, Opinion

by the Full Workers’ Compensation Commission.  During the course of his treatment of the

claimant in connection with the injuries growing out of the August 1,2002, compensable accident,

Dr. Jansen referred the claimant to a neurologist, Dr. Yuanyuan Long.   Following diagnostic

studies, Dr. Long later referred the claimant to Dr. Rebecca Barrett-Tuck, who later performed

cervical surgery on the claimant.  The medical reflects that both Dr. Long and Dr. Barrett-Tuck

recommended pain management to the claimant.  The claimant ultimately, came under the care of

Dr. Raymond Greaser, a pain management physician. 
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In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Further, the aggravation

of a pre-existing non-compensable condition by a compensable injury is itself compensable. 

Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).

There is no evidence in the record reflecting that the claimant sought or required medical

treatment in connection with either her neck or low back in close proximately to the August 1,

2002, compensable injury.  Subsequent to the claimant’s compensable injuries growing out of the

August 1, 2002, motor vehicle accident, she has continuously and consistently complained of

cervical and lumbar pain.  

An employer is mandated to promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical

treatment is question of fact for the Commission.  Dalton v. Allen Engineering Co. 66 Ark. App.

201, 989 S.W. 2d 543 (1999).  The injured employed must prove that medical services are

reasonably necessary by a preponderance of the evidence.  The afore medical services may include

that necessary to accurately diagnose the nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Ark. Code Ann. §11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,51 Ark App. 100,

911 S.W.2d 593 (1995); Artex Hydropho ics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).
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In the instant claim, the evidence preponderates that the medical treatment rendered to the

claimant relative to her compensable cervical injury has been reasonably necessary in connection

with the injury.  The claimant consistently complained of neck pain and headaches.  The claimant

was provided conservative treatment measures in conjunction with same.  In March 2008, Dr.

Jansen obtain diagnostic studies relative to the claimant’s neck symptoms.  As a result of same the

claimant was referred to a neurologist, Dr. Long.  Following further studies, Dr. Long referred

the claimant to Dr. Barrett-Tuck, who subsequently performed surgery.  The evidence discloses

that the claimant’s symptoms of neck complaints have been consistent since the August 1, 2002,

compensable injury.  The evidence does reflect a point in time when the claimant reported an

unusual sensation in the pain in her arm and neck, however there is no showing of any

unreasonable activity on her part.  Further, the claimant was continuing to register complaints and

receive treatment in connection with the compensable injury.  The evidence preponderates that the

medical treatment rendered to the claimant under the care of Dr. Jansen, as well as that provided

by authorized referrals therefrom, has been reasonably necessary and causally related to the

claimant’s August 1, 2002, compensable injury.  Respondents #1 have controverted the afore

medical benefits.

Temporary Total Disability

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Ark. Sate Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing

period has not ended when treatment is being administered for the healing and alleviation of the

condition.  J.R. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  
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In the instant claim the claimant underwent cervical surgery, in the form of an anterior

cervical discectomy and fusion at C6-C7 using allograft and anterior plate, on April 10, 2008,

under the care of Dr. Barrett-Tuck in the treatment of a disc herniation.  Following a June 19,

2008, visit, Dr. Barrett-Tuck reported that the claimant was doing well enough to release her to

return on an as needed basis.  The claimant was not again seen by Dr. Barrett-Tuck until

November 20, 2009.  

It is noted that at the time of the June 19, 2008, release of the claimant, the clinic note

relayed that the claimant would call Dr. Barrett-Tuck if she had further difficulty.  Additionally,

Dr. Barrett-Tuck is a neurosurgeon and not likely to retain a patient under her active care unless

“further difficulty” was reported.  Accordingly, while the claimant may have remained within her

healing period following the June 19, 2008, visit to Dr. Barrett-Tuck, it does not necessarily

follow that she was totally incapacitated.  In terms of the nature of the surgical procedure that the

claimant underwent by Dr. Barrett-Tuck, the anterior x-ray of the anterior of the claimant’s neck

which was obtained in June 2009, is more in keeping with the end of the healing period.  Dr.

Barrett-Tuck noted the results of the fusion in her November 20, 2009, office note.  The evidence

preponderated that the claimant remained totally incapacitated while within her healing period

commencing April 10, 2008, and continuing until released to return to Dr. Barrett-Tuck on an as

needed basis on June 19, 2008, and correspondingly entitled to temporary total disability benefits. 

Respondents #1 have controverted the claimant’s entitlement to the afore benefits.

Permanent Impairment Rating

In the instant claim, the claimant underwent surgery in the treatment of her compensable

injury in the form of an anterior cervical discectomny and fusion at C6-C7 using allograft and
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plate.  The AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, provides at

Table 75, that for a single-level fusion with or without decompression with residual signs or

symptoms a whole person impairment in the amount of 10%.  The claimant credibly testified that

while she initially obtained a 95% relief of her symptoms, the pain has gradually returned. 

Accordingly, the evidence preponderates that at the time the claimant reached the end of her

healing period in connection with the April 10, 2008, cervical surgery on or about April 10,2009,

she sustained a 10% anatomical impairment to the body as a whole.  Respondents #1 have

controverted the claimant’s entitlement to the afore benefits.

Permanent Total Disability 

Permanent total disability means inability, because of a compensable injury or occupational

disease, to earn any meaningful wages in the same or any other employment.  Ark. Code Ann.

§11-9-519 (e) (1).   The claimant has the burden of proving the inability to earn any meaningful

wages in the same or other employment.  

In the instant claim, the claimant, with a date of birth of October 25, 1944, was 57 years

of age at the time of the August 1, 2002, compensable injury.  The claimant has not returned to

gainful employment since the occurrence of the compensable accident, although she was at one

time released to restricted duty.  The claimant  has an 8th grade education.  The claimant’s work

history consist mainly of work in the health care field.  She worked  for a period of nine to ten

years at a nursing home as a CNA.  After a ten month period, she commenced her employment

with respondent #1 as an CNA.  The evidence reflects that the claimant, who sustained 

compensable injuries to her cervical spine and lumbar spine,  in the August 1,2002,  accident, has

severe restrictions and  physical limitations attributable to the compensable injuries.  The claimant
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is unable to stand for any significant period, walk any significant distance, or lift weight in excess

of 5 to 10 pounds.  The claimant  has difficulty  bending, kneeling, as well as severe  limitations 

in the range of motion of her cervical spine.  

The evidence  preponderates that  when the claimant’s age, education, work history,

permanent physical  limitations  and restrictions are considered, she has been rendered

permanently and totally disabled  for engaging  gainful  employment.  Respondents  #1 have

controverted  the claimant’s entitlement  to  permanent  total  disability  benefits.

AWARD

Respondents  #1 are herein  ordered and directed to pay  to  the claimant  temporary  total

disability  benefits  at  the  weekly compensation benefit  rate of  $216.00,  for  the  period 

commencing April 10, 2008,  and  continuing  through  June 19, 2008,  as a result of the 

compensable injury of August 1,2002.  Said sums accrued shall be paid in lump without discount. 

Respondents #1 may claim credit for any previous overpayment of temporary total disability

benefits.

Respondents #1 are further ordered and directed to pay to the claimant permanent

disability benefits to correspond with the claimant’s residual 10% whole person impairment

resulting from the compensable cervical injury and surgery.  Said sums accrued shall be paid in

lump without discount.

Respondents #1 are further ordered and directed to pay to the claimant permanent total

disability benefits at the weekly compensation benefit rate of $216.00, in accordance with Ark.

Code Ann. §11-9-502, as a result of the claimant having been rendered permanently and totally

disabled from the compensable injury of August 1, 2002.
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Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in the treatment of the August

1, 2002, compensable injury, pursuant to Ark. Code Ann. 11-9-508 (a), to include medical related

travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.    

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

       __________________________________________________
        Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    


