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STATEMENT OF THE CASE

On September 30, 2010, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

April 20, 2010, and a Prehearing Order was filed on April 21, 2010.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of the

record herein without objection, subject to any modifications made at the full
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hearing.  

The parties stipulated to the following at the September 30, 2010, full

hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including June 11, 2006.

3) Claimant sustained a compensable low back injury on

June 11, 2006.

4) The claimant received temporary total disability benefits from

September 12, 2006, through April 4, 2007, for his

compensable low back injury.

5) On April 4, 2007, the claimant was released to regular duty

with no permanent impairment by Dr. Rutherford.

6) Claimant was granted a change of physician to Dr. Hart.

7) Claimant’s average weekly wage of $471.00 per week would

entitle him to a temporary total disability rate  of $314.00 per

week and a permanent partial disability rate of $235.00 per

week.

The parties agreed at the full hearing to litigate the following issues:

1) Whether the claimant sustained a compensable injury to his left hip

on June 11, 2006, by specific incident.

2) Whether the medical treatment the claimant received for his left hip

was reasonable, necessary, and related to his compensable injuries.

3) Whether the additional medical treatment claimant received for his

low back after the respondents controverted his entitlement to

additional care after October 22, 2007, has been reasonable,

necessary, and related to his compensable injuries; including but not
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limited to the surgery performed by Dr. Nanda.

4) Whether the claimant is entitled to temporary total disability benefits

from April 5, 2007, through on or about June 30, 2009.

5) Entitlement to permanent partial disability benefits.

6) Whether the claimant is now permanently and totally disabled, or in

the alternative, entitled to wage loss disability benefits.

7) Second Injury Fund liability.

8) The maximum medical improvement determination.

9) Attorney’s fees.

10) W hether respondents would be entitled to an offset pursuant to

A.C.A. § 11-9-411 with regard to any long term disability benefits the

claimant received.

At the full hearing, the claimant contended, in summary:

1) Claimant contends that he sustained compensable injury to

his left hip in addition to his low back on June 11, 2006.

2) Claimant contends that the medical treatment he has had on

his left hip since June 11, 2006, has been reasonable,

necessary, and related to his compensable injuries such that

respondents should be ordered to pay for same.

3) Claimant contends that the additional medical treatment he

has required on his low back since respondents controverted

his entitlement to additional care on December 6, 2007, has

been reasonable, necessary, and related to his compensable

injuries such that respondents should be ordered to pay for

same, including the surgery performed by Dr. Anil Nanda.

4) Claimant contends that he is entitled to temporary total

disability benefits from April 5, 2007, through on or about

June 30, 2009, when it appears that he reached maximum

medical improvement with regard to both his left hip and low



-4-PAUL MYRICK - F610276

back injuries.

5) Claimant contends that he should be awarded permanent

partial disability benefits for both his left hip and low back

injuries.

6) Claimant contends that he is now permanently and totally

disabled or in the alternative is entitled to wage loss disability.

7) Claimant contends that respondents should be ordered to pay

attorney’s fees as provided by law.

8) Claimant contends that should the Commission find the

claimant reached maximum medical improvement for his back

injury on April 4, 2007, but does find the compensable hip

injury that the claimant’s temporary total disability period

would be through November 19, 2008.  Claimant contends

that the healing period for his compensable back injury did

not end until on or about June 30, 2009, and therefore the

claimant should be entitled to temporary total disability

benefits through June 30, 2009, from the last date of

payment.  

9) Claimant contends that he sustained permanent impairment

to his hip in the amount of 15% to the whole body and with

regard to his compensable back injury he sustained a 10%

permanent anatomical impairment to the whole body.

Respondent No. 1 contended at the full hearing, in summary, the following:

1) Respondent No. 1 accepted claimant’s injury as compensable

and have paid all appropriate benefits.  Respondent No. 1

has provided an exhaustive work up.  The claimant has

significant disc degeneration and dessication.  Claimant has

been evaluated by the appropriate specialities.  No surgery

was recommended.  He has no permanent impairment as a

result of the injury.  His healing period had ended.  No further

evaluation or treatment is reasonably necessary for the work

related injury.  Claimant has sought a considerable amount of

additional medical treatment of his own.  Specifically,

claimant began treating with Dr. Richard Sharp on his own in
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2007.  Dr. Sharp ordered a bilateral hip/pelvis MRI.  It

revealed signal abnormalities in the labrum bilaterally

consistent with non displaced tears and mild changes in the

articular cartilage of the hip joints bilaterally.  Of course, the

claimant does not claim that he injured his right hip in the

injury, just his left hip; however, both hips have the same

problem which is a substantial degenerative problem.

2) Although Dr. Dickson on September 12, 2006, advised that

the claimant did not have “an operable injury to his lower

back” and Dr. Rutherford advised that claimant’s injury was a

lumbosacral strain superimposed on his degenerative disc

disease and he could return to regular duty as of April 4,

2007, claimant continued to seek an evaluation of his lumbar

spine.

3) He saw a Dr. Eubanks in Jonesboro for his low back on

April 7, 2008.  Dr. Eubanks disagreed with Dr. Hart who made

the referral and said claimant did not need a discogram and

he also said claimant was not a surgical candidate.

4) Claimant’s family doctor referred him to Dr. Rahm for

evaluation of his low back.  Dr. Rahm ordered additional

diagnostic tests.  It is important to note that prior to seeing Dr.

Rahm, the claimant had had multiple X-rays, a lumbar MRI

scan on June 23, 2006, and cervical MRI on January 26,

2007, a thoracic MRI on January 26, 2007, a whole body scan

on March 6, 2007, a myelogram and CT of the lumbar post

myelogram on March 6, 2007, and an EMG bilaterally on

March 7, 2007.  Then the MRI bilateral hips on April 24, 2007.

5) The additional testing ordered by Dr. Rahm was an MRI of the

hip, lumbar myelogram and post myelogram CT.  Dr. Rahm

opined on August 26, 2008, after reviewing those test results

that a lumbar surgery was not recommended.

6) Claimant was then seen by a neurologist, Dr. Encarnacion.

An EMG/nerve conduction study of the left upper extremity

and left lower extremity revealed only mild carpal tunnel

syndrome.
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7) A rheumatology evaluation concluded that claimant did not

have ankylosing spondylitis which Dr. Eubanks had

suspected.  A cervical MRI and subsequent thoracic MRI

were then ordered.

8) Claimant’s family doctor ordered yet another lumbar MRI.

Again, on September 24, 2008, Dr. Rahm advised that

surgery was not recommended.

9) Claimant then began seeing Dr. Anil Nanda, Shreveport,

Louisiana.  Dr. Nanda diagnosed L3-4, L4-5 stenosis.  On

March 19, 2009, Dr. Nanda performed a lumbar laminectomy,

bilateral foraminotomy, L5-4 and partial L3.

10) Respondent No. 1 denies that the numerous diagnostic that

claimant obtained after 2007 and even those obtained on his

own during 2007 were reasonably necessary for the work

related injury.  Respondent No. 1 specifically denies that the

lumbar surgery claimant was finally able to final a physician

to perform was reasonable necessary treatment for his work

related injury.

11) Claimant has had low back pain, muscle spasms, and left

lower extremity pain for several years prior to June 11, 2006.

Claimant has had joint pain in his bilateral hips long before

June 11, 2006.  

12) Respondent No. 1 denies that claimant sustained an injury to

his left hip in the June 11, 2006, work related accident.

13) Claimant has no permanent impairment to his back due to

work related injury.

14) Claimant is not permanently and totally disabled, and is not

entitled to wage loss.

15) Claimant did not sustain a compensable hip injury.

16) Respondent No. 1 contends that it is entitled to an offset

pursuant to A.C.A. § 11-9-411 for all short term and long term

disability benefits the claimant has received for any periods
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of temporary total disability awarded.

Respondent No. 2 contended the following at the full hearing:

1) Claimant cannot prove entitlement to permanent anatomical

impairment due to his low back condition.

2) Claimant cannot prove his left hip condition was caused by

the June 11, 2006, work incident.

3) Claimant is not entitled to any amount of wage loss disability.

4) The Second Injury Fund does not have liability in this case:

i)  Respondent No. 1 cannot prove the 2nd hurdle of Mid-State.

ii) Respondent No. 1 cannot prove the 3rd hurdle of Mid-State.

iii) Claimant cannot prove the 1st hurdle of Mid-State.

5) Respondent No. 2 also contend that should the possibility of any

A.C.A. § 11-9-411 credit would also extend either Fund.

Respondent No. 3 contended the following at the full hearing:

1) If it is ultimately determined that the Second Injury Fund does

not have liability for the functional disability in this case, and

if Respondent No. 1 is found to owe permanent total disability

benefits to the claimant, then the Trust Fund stands ready to

commence weekly payments for permanent total disability

when Respondent No. 1 has paid, and the claimant has

received the maximum amount in permanent total disability

benefits specified in A.C.A. § 11-9-502.

2) The Death and Permanent Total Disability Trust Fund has not

controverted benefits in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had
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an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable hip injury by

specific incident on or about June 11, 2006.  Specifically, the

claimant has failed to prove by a preponderance of the

evidence that his hip injury arose out of and in the course of

his employment with Respondent No. 1.  Since the claimant

has failed to prove compensability of his left hip, issue

number two with regard to claimant’s medical treatment for

his left hip is rendered moot.

4) The claimant has failed to prove by a preponderance of the

evidence that the additional treatment to his compensable

back injury after October 22, 2007, was reasonable,

necessary, or related to his compensable injury.  Therefore,

the claimant has failed to prove by a preponderance of the

evidence that he is entitled to any additional treatment for his

compensable back injury after October 22, 2007.

5) The claimant has failed to prove by a preponderance of the

evidence that he remained in his healing period or was totally

incapacitated to perform any meaningful employment for the

period of April 5, 2007, through June 30, 2009.  Therefore, the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability

benefits for the period of April 5, 2007, through June 30,

2009.

6) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to any permanent partial disability
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benefits related to his stipulated compensable back injury.

7) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled or

entitled to any wage loss disability benefits.

8) The Second Injury Fund has no liability in this matter.

9) The claimant reached maximum medical improvement with

regard to his stipulated compensable back injury on April 4,

2007.  Based upon the above findings, all other issues are

hereby rendered moot.

DISCUSSION

The claimant, age 48, testified that he was a high school graduate and then

attended Red River Vo-Tech where he received a certificate of diploma for air

conditioning and refrigeration in approximately 1982 or 1983.  The claimant

testified he then went to night school and received a certificate in electronics in

the late 1990s.  The claimant testified that in approximately July of 2000 he

began working for Tyson Poultry, Inc., as a debone technician.  The claimant

testified that his job duties as a debone technician was to be primarily

responsible for the debone machine.  

The claimant testified that as a machine technician his day to day duties

would involve climbing ladders to change plastics, change motors and gear

boxes up high and down low, and to maintain production lines with motors and

other things that had to be changed out from time to time.  The claimant testified

that on June 11, 2006, he was hanging stainless steel water pipe overhead which
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required the use of a ladder.  The claimant testified that he and another coworker

were carrying the steel pipe up the ladder when they realized it was the wrong

size.  When realizing the pipe was the wrong size, the claimant and his coworker

decided to take the steel pipe back down the ladder.  While carrying the steel

pipe back down the ladder, the claimant testified as follows regarding his

stipulated compensable back injury:

A As I was coming down, he let go of the pipe, and I missed the

bottom rung and stepped into the drain.  There was a drain

cover on top of it.  It slid off the drain, then I fell into the drain

with the pipe still on my shoulder and went all the way to the

floor.

* * *

A Well, the weight forced me all the way to the floor.  I went all

the way down to the floor with the pipe still on my shoulder,

and it rolled off my shoulder when I hit the floor.  It hit the floor

and my hand was underneath it.  It hit my hand, but it didn’t

hurt, because we was wearing gloves.

Q What part of your body did you land on the floor, as you

recall, the hardest?

A My left side.  I guess you’d say the left ankle and the knee

and the hip all hit the ground in a twisting motion.

(T. p. 32, lines 20-25, pp. 33-34, lines 19-25 & 1-4) 

The claimant testified that after the fall he continued to work the rest of the

day but that throughout the day he began hurting worse and worse.  The claimant

testified that the incident happened on a Sunday and he was scheduled to work

the next Monday; however, the claimant testified that due to his pain he could not
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go to work.  The claimant testified that he was having muscle spasms in his back

and was very stiff and tight all on the left side.  The claimant testified that since

he was unable to go to work the following Monday after the incident that he

reported to a chiropractor by the name of Dr. Douglas.  The claimant testified that

after treating with the chiropractor, Dr. Douglas, that he was not receiving any

benefit from that treatment and then reported to his family doctor, Dr. Greg

Richter.  The claimant testified that Dr. Richter prescribed him Flexeril and

Relafen and set him up for an MRI.  The claimant testified that after treating with

Dr. Richter, he continued to treat with the chiropractor, Dr. Douglas.  The claimant

testified that after treating for another few weeks with the chiropractor he still was

not getting any better.

The claimant testified that Dr. Richter referred him to a neurosurgeon by

the name of Dr. Dietze, who recommended a muscle stimulator and physical

therapy.  Still, with continued pain, the claimant testified that he was referred to

Dr. Bud Dickson who gave him a series of injections, which the claimant testified

gave him no benefit.  The claimant testified that he was then sent to Dr.

Rutherford who performed MRIs, CTs, myelograms, and bone scans.  The

claimant testified that Dr. Rutherford also sent him for a functional capacity

evaluation.  The records show that the claimant was evaluated for the functional

capacity evaluation on March 22, 2007, and said evaluation found that the

claimant gave “an unreliable effort.”  (Cl. Ex. 1, p. 179)  After a series of
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diagnostic tests, Dr. Rutherford on April 4, 2007, issued a report that stated, “He

was also advised that there was no objective abnormality identified which would

prevent him from returning to regular work duties at this juncture.  He was given

a release to this effect.  Mr. Myrick is considered at maximum medical

improvement at this juncture.  There is no recommended work place restriction

and no recommended impairment rating.”  (Cl. Ex. 1, p. 197)  

The claimant testified that even though Dr. Rutherford released him back

to work with no restrictions, he could not do so.  The claimant testified he still had

the same pain and was not capable of getting around.  The claimant testified that

following Dr. Rutherford’s release, his family doctor, Dr. Richter, referred him to

a pain management specialist by the name of Dr. Sharp.  The claimant testified

with no help from Oxycodone prescribed by Dr. Sharp, he obtained a Change of

Physician Order from the Arkansas Workers’ Compensation Commission to Dr.

Hart.  The claimant testified that Dr. Hart recommended a discogram; however

he did not receive the discogram.  The claimant testified that Dr. Hart then

referred him to Dr. Eubanks in Jonesboro who recommended against the

discogram.  The claimant testified that Dr. Eubanks did not think there was

anything he could do for him.  (T. p. 64, lines 4-9)  The claimant testified that he

then went back to Dr. Hart who was satisfied that the claimant had received all

the treatment that he needed.  (T. p. 64, lines 15-18)  The claimant testified that

at that point Dr. Hart did not refer him to any other doctors.  The claimant was
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then treated by a Dr. Rahm who referred the claimant to Dr. Monroe for hip

surgery.  The claimant testified that the hip surgery helped alleviate his groin pain

but that he was still having pain in the lower part of his back.  

In an effort to get relief from his continued back pain, the claimant testified

he went to see a Dr. Encarnacion.  However, claimant testified that Dr.

Encarnacion did not offer him any treatment for his back pain.  (T. p. 69, lines 10-

13)  The claimant testified that with continued back pain he went on the internet

to find a back specialist and found a Dr. Nanda in Shreveport, Louisiana.  The

medical records show that after several consultations, Dr. Nanda recommended

and performed a L3-5 decompressive lumbar laminectomy on March 19, 2009.

The claimant testified that the surgery from Dr. Nanda did help a little but that he

still has numbness in his lower extremities.  The claimant then went to see Dr.

Warren Long who performed an independent medical evaluation on the claimant.

Dr. Long opined that the decompression surgery the claimant received from Dr.

Nanda “probably made him worse.”  (Cl. Ex. 1, p. 400)  The claimant contends

that the same event which caused his stipulated compensable back injury also

caused a compensable left hip injury.  The claimant claims entitlement to

additional medical treatment for his back after Respondent No. 1 quit paying on

October 22, 2007.  The claimant contends that he is entitled to temporary total

disability benefits from April 5, 2007, through June 30, 2009, and permanent

partial disability benefits.  The claimant contends that he is now permanently and
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totally disabled, or in the alternative, entitled to wage loss disability benefits.  

ADJUDICATION

The first issue to be addressed is whether the claimant sustained a

compensable left hip injury by specific incident on June 11, 2006.  To prove the

occurrence of a compensable injury as the result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence:  (1)  that an injury occurred arising out of and in

the scope of the employment; (2)  that the injury caused internal or external

physical harm to the body which required medical services or resulted in

disability or death;  (3) that the injury is established by medical evidence

supported by objective findings, as defined in Ark. Code Ann. § 11-9-102(16);

and, (4)  that the injury was caused by a specific incident and is identifiable by

time and place of occurrence.  Mickel v. Engineering Specialty Plastics, 56 Ark.

App. 126, 938 S.W .2d 876 (1997).

W ith regard to the claimant’s left hip, I find the claimant has failed to prove

by a preponderance of the evidence that he sustained a compensable left hip

injury by specific incident on June 11, 2006.  Specifically, the claimant has failed

to prove that his injury arose out of and in the course of his employment on

June 11, 2006.  I make this finding for a number of reasons.  First, the claimant’s

testimony regarding his hips prior to June 11, 2006, seems not credible.  The
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claimant’s testimony about his prior hip problems causes concern when

evaluating his testimony regarding his hip problems after June 11, 2006.  The

claimant testified at the September 30, 2010, full hearing that he did not have any

hip problems prior to June of 2006:

Q And then you’ve told us about problems that you had with

your neck, with your shoulders, and you had problems with

your low back and you had problems with your hips all before

June of 2006, isn’t that correct?

A No, ma’am.

Q No?

A No, ma’am.

Q What did you not have problems with before June of 2006

that I just said?

A The hips.

(T. p. 88, lines 5-15)

Claimant’s testimony is in direct contradiction to the medical reports found

at Claimant’s Exhibit 1, pages 13, 18, 23, 63A, 75, and 100).  The medical

records are replete with instances of the claimant’s hip problems prior to June 11,

2006.  Specifically, it must be pointed out that Dr. Laura Douglas in her May 23,

2001, report, specifically stated, “Bilateral hip pain and stiffness occurring on a

frequent basis.  The intensity of Paul’s hip symptoms is moderate to severe.”  (Cl.

Ex. 1, p. 23)  

It must be noted that the claimant participated in several medical visits
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following his June 11, 2006, compensable back injury and never mentioned any

problems with his left hip until several visits had elapsed.  After finally reporting

hip pain, Dr. Sharp did order an MRI of the claimant’s pelvis/hips on April 24,

2007.  Dr. Sharp’s opinion after reviewing the claimant’s hip MRI was that the

findings were more “wear-and-tear type changes and not injury related.”  (Cl. Ex.

1, pp. 208-209)  A CT of the claimant’s pelvis and sacrum taken on April 7, 2008,

reflected mild degenerative change of the bilateral hips.  X-rays of both right and

left hip reveal degenerative changes.   (Cl. Ex. 1, pp. 274-277)  W hen reviewing

the diagnostic findings regarding the claimant’s hips, it must be pointed out that

the claimant’s hip problems were all bilateral.  Ultimately, surgery was performed

on the claimant’s left hip on August 5, 2008, by Dr. Monroe.  Dr. Monroe’s

operative report found at Claimant’s Exhibit 1, pages 300-302, Dr. Monroe found

a “degenerative labral tear.”  The medical records clearly show the claimant had

degenerative problems with his hips prior to the June 11, 2006, incident and to

find that the claimant’s hip problems arose out of the June 11, 2006, incident

would be speculative at best.  Further, with the medical records showing that the

claimant’s hip problems were not acute in nature, it would be against the

overwhelming evidence to find the claimant’s hip problems arose out of and in the

course of his employment on June 11, 2006.

In making my determination that the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable left hip injury
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on June 11, 2006, I do not totally disregard Dr. Long’s testimony that stated, “It

appears that something did happen to the left hip at the time of the fall.”  (Cl. Ex.

1, p. 399-403)  However, in that same report from Dr. Long found at pages 399-

403, Dr. Long’s report indicates that the claimant again told him he had no hip

pain prior to the June 11, 2006, incident.  As shown above, the claimant clearly

did have hip pain prior to June 11, 2006, which casts serious doubt on the

claimant’s credibility.  Clearly, Dr. Long’s opinion had to be influenced by the

claimant’s statements and as such Dr. Long’s report is hereby given little weight

as to causation.  Based on all the credible evidence contained in the record

herein, I find that the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left hip injury by specific incident on

June 11, 2006.  Further, the elements required to prove a compensable

aggravation of the claimant’s left hip on June 11, 2006, are the exact same

elements needed to prove compensability as outlined above.  For the same

reasons outlined herein, I find the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable aggravation of

his preexisting hip condition on June 11, 2006.  Since the claimant has failed to

meet his burden of proof with regard to compensability of his left hip, issue

number two outlined herein is rendered moot.

Claimant requests additional medical treatment for his stipulated

compensable back injury after October 22, 2007.  An employer must promptly
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provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  What constitutes reasonable and necessary medical

treatment is a question of fact.  Ark. Dept. of Correction v. Holybee, 46 Ark. App.

232, 878 S.W.2d 420 (1994).

After reviewing all the evidence contained in the record, I find the claimant

has failed to prove by a preponderance of the evidence that the additional

medical treatment to his back after October 22, 2007, was reasonable,

necessary, and related to his compensable injury.  Therefore, claimant has failed

to prove by a preponderance of the evidence that he is entitled to additional

medical treatment for his back after October 22, 2007.  I make this finding for a

number of reasons.  First, there are hundreds of medical records contained in the

record herein regarding the claimant’s back.  The medical records show that the

claimant has seen numerous doctors with all but one making no recommendation

for any surgical procedures to the claimant’s back.  Dr. Dietze saw the claimant

on July 20, 2006, and did not recommend surgery but instead conservative

treatment.  (Cl. Ex. 1, p. 129)  Claimant was also seen by Dr. Dickson, an

orthopedic surgeon, beginning in September of 2006.  Dr. Dickson noted some

degenerative changes in the claimant’s back but found no evidence of disc

herniation or nerve root impingement and did not think surgery was indicated.

(Cl. Ex. 1, pp. 131-132)  Claimant also began seeing Dr. Rutherford, a
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neurologist, in December of 2006.  Dr. Rutherford ordered cervical and thoracic

MRIs which were negative for cord compression.  Dr. Rutherford also ordered a

whole body scan which was found to be normal except for an unrelated lung

problem.  Dr. Rutherford ordered a lumbar myelogram and post-myelogram CT

and a nerve conduction study.  After taking all the diagnostic tests into

consideration after an extensive work up conducted by Dr. Rutherford, Dr.

Rutherford stated, “The sum total of Mr. Myrick’s investigations serve to

demonstrate that no serious injury has occurred.”  Dr. Rutherford then ordered a

functional capacity evaluation which was conducted on the claimant on March 22,

2007, which found the claimant gave unreliable and inconsistent effort.  (Cl. Ex.

1, pp. 176-192)  Before 2007, Dr. Rutherford found that the claimant had reached

maximum medical improvement and returned the claimant back to work without

restrictions.  (Cl. Ex. 1, pp. 196-197)

Still with complaints of back pain the claimant continued to see numerous

doctors.  The medical reports show that the claimant saw Dr. Richard Sharp who

did another EMG/nerve conduction study which revealed no evidence of

radiculopathy.  (Cl. Ex. 1, pp. 219-222)  The claimant then in October of 2007

saw Dr. Hart under a Change of Physician Order who then recommended a

discogram.  The claimant saw Dr. Eubanks on a referral from Dr. Hart who is a

neurosurgeon on April 7, 2008.  It must be noted that Dr. Eubanks did not believe

that discography was necessary.  Dr. Eubanks, neurosurgeon, also did not
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believe that surgery was recommended, warranted, or advisable.  (Cl. Ex. 1, pp.

269-273)  Claimant was then seen by Dr. Mark Rahm, an orthopedic surgeon, in

June of 2008 who felt that the claimant’s back pain was likely related to

degenerative changes and saw nothing in the claimant’s back that would explain

a left sided radiculopathy.  Dr. Rahm’s opinion was that the claimant had

multilevel degenerative changes in his back and did not feel that surgery would

be appropriate.  (Cl. Ex. 1, pp. 283-286)  The claimant was also seen by Dr.

Encarnacion, a neurologist, on August 26, 2008, who did order more EMG/nerve

conduction studies but found that the claimant did not have radicular symptoms.

There was no recommendation by Dr. Encarnacion of surgery.  (Cl. Ex. 1, pp.

306-323)  Dr. Encarnacion noted that the MRI cervical and thoracic results were

unremarkable to explain the claimant’s complaints.  (Cl. Ex. 1, p. 323)  

Even though the claimant was seen by numerous specialists for his back

condition with none recommending surgery, the claimant stil l sought treatment

from a Dr. Nanda in Shreveport, Louisiana.  Dr. Nanda did perform a lumbar

laminectomy on the claimant against the advice of numerous physicians.

Following the surgery with Dr. Nanda, the claimant was evaluated by Dr. Warren

Long who stated that the claimant’s back surgery performed by Dr. Nanda should

have never been done.  (Cl. Ex. 1, p. 402)  Additionally, it must be noted that the

claimant even after the back surgery by Dr. Nanda still contends that he is

permanently and totally disabled.
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With the benefit of perfect hindsight, coupled with the claimant’s current

condition, the report from Dr. Long stating that the back surgery was not

necessary, and the numerous other doctors who stated back surgery was not

reasonable and necessary prior to Dr. Nanda’s lumbar laminectomy, it is clear

that the additional treatment to the claimant’s back after October 22, 2007, was

not reasonable, necessary, or related to the claimant’s compensable back injury.

I specifically find that the claimant reached maximum medical improvement as

found by Dr. Rutherford in his April 4, 2007, report found at Claimant’s Exhibit 1,

page 197.  

The claimant contends entitlement to temporary total disability benefits

from April 4, 2007, through June 30, 2009.  An employee who suffers a

compensable unscheduled injury is entitled to temporary total disability

compensation for that period within the healing period in which he suffers a total

incapacity to earn wages.  Ark. State. Hwy. & Transp. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in the way of

treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).  I have found that the claimant reached maximum

medical improvement for his compensable back injury on April 4, 2007, as found

by Dr. Rutherford.  W ith the benefit of perfect hindsight, it is clear to this examiner

that the treatment the claimant received to his low back after Dr. Rutherford was
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nothing that improved the claimant’s back condition.  If anything, the surgery from

Dr. Nanda negatively impacted the claimant’s back condition rather than

improved it.  The claimant has failed to prove by a preponderance of the

evidence that he was still within his healing period for the period of April 5, 2007,

through June 30, 2009.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that he is entitled to any temporary total disability

benefits from April 5, 2007, through June 30, 2009.

The claimant requests permanent partial disability benefits associated with

his stipulated compensable back injury.  Benefits for permanent anatomical

impairment shall be awarded only if the claimant’s compensable injury is the

major cause of the impairment at issue.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).

“Major cause” means more than fifty percent (50%) of the cause.  Ark. Code Ann.

§ 11-9-102(14).  

In the present case, claimant seeks a 10% anatomical impairment rating

for his stipulated compensable back injury.  The claimant relies on the report from

Dr. Warren Long dated February 25, 2010, found at Claimant’s Exhibit 1, pages

399-403.  However, it must be noted that Dr. Long’s report was conducted after

Dr. Nanda’s back surgery on the claimant which I have found to have been not

reasonable, necessary, and related to the claimant’s compensable back injury.

It must also be noted that the claimant’s degenerative back condition was a major

factor in Dr. Nanda’s surgery.  If the claimant has any permanent impairment
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rating the major cause would be the degenerative nature of the claimant’s back

and not any acute specific injury that was sustained on June 11, 2006.  Taking

all the medical evidence into account, I find that Dr. Rutherford’s April 4, 2007,

report wherein he found no impairment rating to be the most accurate.  (Cl. Ex.

1, p. 197)  The claimant has failed to prove that the June 11, 2006, incident was

the major cause of any permanent impairment the claimant now has.  I find that

claimant has failed to prove by a preponderance of the evidence that he is

entitled to any permanent partial disability benefits associated with the June 11,

2006, compensable back injury.

The claimant contends he is now permanently and totally disabled.

“Permanent total disability” means inability, because of compensable injury or

occupational disease to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The burden of proof shall be on

the employee to prove inability to earn any meaningful wages in the same or

other employment.  Ark. Code. Ann. § 11-9-519(e)(2).  As stated above, I give

more weight to Dr. Rutherford’s April 4, 2007, report wherein he found that the

claimant was able to return back to work with no restrictions on April 4, 2007.

(Cl. Ex. 1, p. 197)  Further, the claimant’s credibility coupled with the functional

capacity evaluation leads this examiner to find that the claimant has failed to

prove by a preponderance of the evidence that he is now permanently and totally

disabled.
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Since the claimant has failed to prove any permanent partial disability

related to his compensable back injury, the issue of wage loss becomes moot.

Further, based on the findings outlined above the other issues regarding Second

Injury Fund liability, attorney’s fees, and offset are also rendered moot.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


