
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F904115

JOHNNY MORRIS, EMPLOYEE CLAIMANT

NORTH LITTLE ROCK SCHOOL DISTRICT,
EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 10, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE NEAL HART,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE BETTY HARDY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 17, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on July 19, 2010.  The

following stipulations were submitted by the parties either

in the Prehearing Order or at the full hearing and are

hereby accepted:

1. The employee-employer relationship existed on
May 1, 2009.  

2. The claimant filed a claim for a work related
injury to his neck occurring on that date which
was accepted as compensable.

3. The claimant has been provided medical expenses
and temporary total disability benefits.

4. The claimant earned an average weekly wage of
$903.00 which would yield a temporary total
disability rate of $550.00 per week.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Claimant’s entitlement to additional medical care,
TTD benefits, and a controverted attorney’s fee.

Respondent:

1. Claimant’s request for additional benefits.

2. Compensability of low back complaints.

CONTENTIONS

Claimant:

1. Claimant is entitled to receive additional medical
care and TTD benefits (approximately 10/3/2009
through 3/15/2010) at the carrier’s expense. 
Claimant’s attorney is entitled to receive a
maximum statutory attorney’s fee on all
controverted indemnity benefits.

Respondent:

1. It is the contention of the respondents that the
claimant has been provided all appropriate
benefits to which the claimant is entitled. 
Specifically, the respondents accepted the claim
as compensable and have paid claimant’s medical
expenses and temporary total disability benefits
while he was off work until October 2009. 
Respondents assert that the claimant was released
to return to work with no restrictions on
October 26, 2009, to March 15, 2010.  Respondents
are unaware of any reasonably related medical
expenses that have not been paid.

The record consists of the August 17, 2010, hearing

transcript and the exhibits contained therein.   
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DISCUSSION

The claimant sustained an admittedly compensable neck

injury on May 1, 2009, when the van he was driving was

struck in the passenger’s side by a car traveling 20 miles

per hour in a hit and run accident.  The claimant was not

wearing a seat belt at the time.  The claimant testified

that he has never learned the identity of the other driver.

The claimant was examined on the day of the accident by

Dr. John Adametz at Concentra Health Centers in North Little

Rock.  Dr. Adametz ordered a CT scan of the claimant’s

cervical spine on May 1, 2009, which indicated either an old

fracture of the base of the odontoid or os odontoideum

causing 4 mm displacement of the odontoid, approximately

2 mm anterolisthesis of the C2 vertebral body, between 1 and

2 mm anterolisthesis of C4 on C5, and prominent degenerative

facet hypertrophy at C4-5 on the right.  None of these

findings were identified as acute.

     Dr. Adametz took the claimant off work but released him

to restricted activities on May 4, 2009.  The claimant

transferred his care with the respondents’ agreement to Dr.

Greg Henson, his primary care physician, on May 6, 2009. 

Dr. Henson placed the claimant in off work status and

prescribed medication.  

In a letter addressed “TO: WHOM IT MAY CONCERN” dated

May 26, 2009, Dr. Henson indicated that Mr. Morris had been
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his patient since 1992 and had suffered from chronic muscle

tension headaches most of his life. Dr. Henson indicated 

that he treated the claimant through the years with heat,

muscle relaxers and anti-inflammatory medication.  Dr.

Henson indicated that the claimant’s chronic muscle tension

prevented his muscles from stretching during the accident,

resulting in torn neck muscles and severe spasm, which would

require longer to heal.

Dr. Henson prescribed medication and physical therapy,

and kept the claimant in off work status.  On September 2,

2009, Dr. Henson kept the claimant in off work status, but

indicated that the claimant would start trying to do work

related projects at home in attempting to work up to eight

hours of activity per day since he is not allowed to return

to work part-time.  

Dr. Henson ordered a cervical MRI on September 23,

2009.  The MRI report indicates mild disk bulging without

herniation of the disks from C3-4 through C7-T1 and no

evidence of significant spinal canal stenosis.  The claimant

testified that Maggie Sanders, his workers’ compensation

nurse, referred him to Dr. David Collins, but when he

arrived, Ms. Sanders indicated that his appointment had been

changed to Dr. Reginald Rutherford.  In a report dated

October 6, 2009, Dr. Rutherford, a neurologist, indicated

that he was performing a neurological consultation for a

complaint of chronic headache with reported worsening
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following a motor vehicle accident.  Dr. Rutherford

indicated that the claimant’s examination was normal.  Dr.

Rutherford indicated that the claimant’s cervical MRI did

not identify anything which would warrant surgical

intervention.  Dr. Rutherford requested testing to determine

the claimant’s current Nortriptyline level; Dr. Rutherford

indicated that of the claimant’s current medications,

Nortriptyline was the most efficacious for chronic tension

type headaches.

In a follow up report dated October 22, 2009, Dr.

Rutherford indicated that the claimant’s Nortriptyline level

proved low and that Dr. Henson had increased the dosage. 

Dr. Rutherford indicated that the claimant had reached

baseline referable to his chronic tension type headaches,

and Dr. Rutherford recommended that the claimant return to

work the following Monday.  Dr. Rutherford indicated that

the claimant should remain under Dr. Henson’s care for his

chronic tension type headache, and Dr. Rutherford

recommended that consideration be given to psychiatric

referral referable to chronic depression which Dr.

Rutherford considered to be a significant co-morbidity in

the claimant’s case.  The respondents terminated the

claimant’s temporary disability compensation on or about

October 25, 2010.

The claimant testified at the hearing conducted on

August 17, 2010, that he did not return to work when Dr.
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Rutherford released him on October 22, 2009, because his

headaches were still so severe and because the medication he

took made him so drowsy when Dr. Rutherford released him

that he was not driving a car.

In a deposition taken on May 19, 2010, Dr. Henson

testified that he took issue with Dr. Rutherford’s release

of the claimant to return to work.  Dr. Henson testified

that the main treatment for tension headaches is medication.

Dr. Henson testified that the claimant was on so many

medications (Soma, Hydrocodone, Xanax, Ambien,

Nortriptyline) on October 13, 2009, that the claimant was a

“zombie” and could not have worked.  Dr. Henson testified

that the claimant had the same problem in 2006, 2007 and

2008, but not anywhere near the degree that he had after the

motor vehicle accident.  Dr. Henson testified that the

claimant was not on these medications before the accident. 

Dr. Henson testified that he did not consider anybody,

especially if they work in a physical job, at maximum

medical improvement until they’ve been able to go through

some form of work hardening process.

The claimant returned to Dr. Henson on November 3,

2009, on December 1, 2009, and on March 15, 2010.  The

claimant also presented to a chiropractor on approximately

three occasions.  Dr. Henson testified that he released the

claimant to return to work on March 15, 2010, at the

claimant’s request.  Dr. Henson testified that he had
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misgivings about releasing the claimant to return to work

because the claimant was at risk of re-injury at the same

spot.  Dr. Henson testified that in order to put the

finishing touches on someone’s rehabilitation from an

injury, he wants to be able to provide the patient exercise

for muscle strengthening.  

Dr. Henson testified that on March 15, 2010, he wanted

the claimant to come back to see him in three months to see

how the claimant was doing.  At the time of the hearing

conducted on August 17, 2010, the claimant had not returned

to Dr. Henson.  The claimant testified that he has worked

since March 15, 2010.  The claimant testified that he did

not work anywhere between October 26, 2009, and March 15,

2010, the period for which he seeks additional temporary

total disability compensation.  The claimant testified that

he would like to return to see Dr. Henson at the

respondents’ expense because he would like for this problem

to go away and it hasn’t.   

The claimant’s supervisor, John Haynie, testified at

the hearing conducted on August 17, 2010, that the claimant

is an excellent mechanic, and that when the claimant

returned to work in March of 2010 he continued to do

excellent work.  Mr. Haynie testified that the claimant has

not requested any type of restrictions on the work that he

can do since returning to work.  Mr. Haynie testified that

the claimant has had excellent attendance since his return
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to work.  Mr. Haynie testified that, although the claimant

had been given some temporary restrictions earlier in 2009

related to reports of lightheadedness, the claimant had

returned to working full duty before the wreck occurred on

May 1, 2009.

Issue 1: Additional Temporary Disability Compensation   
              Beginning On October 26, 2009.          

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, Dr. Rutherford and Dr. Henson

expressed conflicting opinions on when, if ever, the

claimant reached baseline and the end of his healing period. 

The Commission has the duty to resolve conflicting medical

evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128 (2000).  The

Commission may review the basis for a doctor’s opinion in

determining its weight and credibility.  Id.  When medical

opinions conflict, the Commission may resolve the conflict

based on the record as a whole and reach the result
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consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, I find credible Dr. Rutherford’s

opinion that the claimant reached baseline as of October 22,

2009.  In finding this opinion credible, I note that Dr.

Rutherford is a neurologist, that the claimant’s primary

complaint at that time was headache, and that Dr. Rutherford

saw the claimant in the office on two occasions in rendering

his opinion.  Dr. Rutherford’s opinion does not appear to be

based on any material mistake of fact, and I note that the

claimant had already undergone a cervical MRI, a cervical

CT, and physical therapy before Dr. Rutherford rendered his

opinion.  I note that Dr. Henson’s records also indicate

that previously on one occasion in July of 2009 the claimant

had reported that he had good range of motion in his neck

without pain.  Even Dr. Henson opined that the claimant’s

acute muscle spasms of injury were gone after September of

2009.

In considering the credibility of the conflicting

opinions of Dr. Rutherford and Dr. Henson regarding the

length of the claimant’s healing period, I also note that

the claimant eventually returned to Dr. Henson requesting a
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release to return to work in March of 2010.  Notwithstanding

Dr. Henson’s release of the claimant to return to work at

that time “on a wing and a prayer,” the claimant weaned

himself off of his prescription medication, and had returned

to performing his customary excellent work with good

attendance and no physical limitations between March of 2010

and August of 2010 when the hearing was held.

Because Dr. Rutherford’s opinion persuades me that the

claimant reached baseline and the end of his healing period

on October 22, 2009, the claimant’s claim for additional

temporary disability compensation after that date must be,

and hereby is, respectfully denied.

Issue 2: Additional Medical Treatment   

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).



11JOHNNY MORRIS - F904115

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

On this record, however, I make no finding as to what

additional medical treatment, if any, would be reasonably

necessary for the claimant’s compensable injury.  Dr. Henson

indicated in his May 2010 deposition that he requested that

Mr. Morris return in three months to see how Mr. Morris is

doing after his return to work.  However, Dr. Henson

predicted that it was in Mr. Morris’ nature that Mr. Morris

might not return if he was not having problems.  At the

hearing the claimant testified that he would like to return

to Dr. Henson because he would like his problem to go away

and it has not.  As the respondents’ attorney noted at the

hearing, there is no indication in the record that Mr.

Morris or his attorney has ever requested any specific

additional treatment from the respondents in the five months

after the claimant obtained a release to return to work from

Dr. Henson, and the claimant has reserved all issues

regarding the compensability of an alleged back injury.  The
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claimant did not indicate in his prehearing contentions

before the Commission that he sought a return to see Dr.

Henson or that he had been denied an opportunity to return

to Dr. Henson by the respondents.    

In short, I conclude on this record that the claimant

seeks a finding from this examiner that a future return to

Dr. Henson will be reasonably necessary without the claimant

before the hearing ever having communicated to the

respondents himself or through his attorney that he in fact

desires to return to Dr. Henson for more follow up.  Under

these circumstances, I agree with the respondents’ attorney

that, absent prehearing notice to the respondents of what

additional treatment the claimant might want, the claimant’s

request for additional medical treatment by Dr. Henson, made

known to the respondents’ attorney and to this examiner for

the first time during the course of his hearing testimony,

was not raised and developed in a sufficiently timely manner

for adjudication at this time.       

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee-employer relationship existed on
May 1, 2009.  

2. The claimant filed a claim for a work related
injury to his neck occurring on that date which
was accepted as compensable.

3. The claimant has been provided medical expenses
and temporary total disability benefits.

4. The claimant earned an average weekly wage of
$903.00 which would yield a temporary total
disability rate of $550.00 per week.
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5. The preponderance of the credible evidence
establishes that the healing period for the
claimant’s compensable neck injury ended on
October 22, 2009.  The claimant has therefore
failed to establish that he is entitled to any
period of temporary disability compensation after
that date.

6. I find that adjudication of the claimant’s request
for a return visit to Dr. Henson is premature
under circumstances where the claimant did not
make a request for a return visit known to the
respondents prior to the hearing conducted on
August 17, 2010.

ORDER

For the reasons discussed herein, this claim for

additional temporary disability compensation must be, and

hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


