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Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondent represented by Mr. John D. Davis, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. § 11-9-102; and calculation of the correct compensation

rate pursuant to Ark. Code Ann. § 11-9-518.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March

14, 2009.

The claimant had a right hip replacement twenty years ago.  On March 14,

2009, he fell on his hip while buffing floors.  He seeks payment of medical

expenses, temporary total disability benefits from March 15, 2009, to a date yet to
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be determined, and attorney’s fees. The claimant also contends he is entitled to the

maximum compensation rate of $550.00/$413.00, based on gross sales of

$50,000.00. Alternatively, the compensation rate is $194.33 based on a gross

income of $15,158.00.

The respondents contend x-rays show no objective medical findings to

substantiate an injury. The respondents also contend the claimant is entitled to the

minimum compensation rate of $20.00, as there is no proof of wages. The

respondents rely on the Full Commission case of Garcia v. Coast to Coast,

F137075, opinion filed March 30, 2009.

The following were submitted without objection and comprise the evidence

of record: The parties’ prehearing questionnaires and exhibits contained in the

transcript along with the deposition of Dr. William Hefley and a surveillance DVD.

Respondents’ objection to the claimant’s introduction of a letter from the adjuster

was sustained and the letter proffered (Tr. p. 61-63).  This letter was not identified

as  an  exhibit in accordance with the prehearing procedure.  The Form AR-2

offered by the claimant cannot be considered in evidence pursuant to Ark. Code

Ann. § 11-9-529(c).  The Commission has two sets of forms -- one is numbered and

the other is alphabetized.  The numbered forms are used for statistical information,

Ark. Code Ann. § 11-9-209.  It is the policy of the Commission to encourage

employers to timely report this information without using the forms in evidence in

case the employer or carrier later decides to controvert the claim. The alphabetized

forms (AR-C, AR-N, AR-W, etc.) are all admissible. 

The claimant, who was a poor historian, was the only witness to testify at the

hearing.

The claimant, age 55 (D.O.B. 12/3/54) dropped out of high school in his

senior year but obtained a G.E.D.. For the past 27 years he and his wife have
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owned and operated a janitorial service (Tr. p. 8, 15-16, 36-46, 51-52, 59-60, 65,

71).  He is a working supervisor; his wife handles the clerical work and they employ

twelve employees. The claimant’s health history includes prostate cancer and a

right hip replacement twenty years ago (Tr. p. 18-21). The claimant’s group

insurance, Blue Cross Blue Shield and AFLAC have declined payment on this claim

(Tr. p. 25-27, 54-55).  Medical records also indicate the claimant served in the Air

Force for ten years. 

In March, 2009, the claimant was working with two of his employees when

he fell on his right hip while waxing the floor (Tr. p. 16-18, 21-22, 52, 60, 66-68).

The carrier interviewed the witnesses. 

The claimant is unsure of the date of injury, indicating it was the weekend

before he saw his primary care physician, Dr. Somers (Tr. p. 53-54, 57, 64).  The

medical records show the claimant saw his physician on Monday, March 16, 2009.

In his recorded statement, the claimant stated his injury occurred on Saturday,

March 14th. 

After the accident the claimant was unable to work so he either hired or

promoted (depending on the date of injury) Quincy Lipsie from part-time to full-time

to cover for him (Tr. p. 22-25, 52-54, 57-60, 63).  Mr. Lipsie’s first paycheck is dated

Thursday, March 12, 2009, (Tr. p. 53).

The claimant’s medical records mention hip pain about 1 ½ years before the

accident, but the reason the claimant saw Dr. Somers in September, 2007, was due

to back pain (Tr. p. 55).  Of course, the claimant also knew that his group carrier

would not pay for treatment for his pre-existing hip condition.  The claimant testified

he was able to work prior to the March, 2009 accident even though he knew he

would eventually have to replace the artificial hip (Tr. p. 54-55).
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The surveillance video shows the claimant walking with a limp whether he

is using a crutch or not.  For a few minutes, he is shown using a weedeater in his

front yard.  It is my opinion that the claimant’s actions are consistent with Dr.

Hefley’s April 15, 2009, report showing “moderate” discomfort.

COMPENSATION RATE

The claimant has reported conflicting amounts of income (Tr. p. 8-15, 24-25,

31-36).  In his recorded statement he said he earned $5,000.00 per month, but that

figure changed to $800.00 per month in his deposition. The 2008 IRS report shows

$2,000.00 per month or $15,158.00 total income with 2007 gross sales of

$234,237.00. The workers’ compensation audit for March 2008 to March 2009

shows $2,975.00 per year.

The claimant contends he is entitled to the maximum compensation rate

based on gross sales. Alternatively, the claimant’s compensation rate is $194.33,

($15,158.00 ÷ 52 weeks = $291.50 average weekly wage x 66 2/3% or $194.33

compensation rate).

The respondents contend that because no wage records have been

produced, the claimant is entitled to the minimum compensation rate  in the event

the claim is found to be compensable. 

This case is distinguishable from Garcia v. Coast to Coast, supra.  In that

case, there was only testimony on the wage rate from witnesses the Commission

found not to be credible.  In this case, we have income tax records and an audit

performed by the carrier.  Therefore, I find the minimum compensation rate is not

a just and fair formula.

The claimant’s notion that “gross sales” are equal to “wages” is also not a

just and fair formula.  The Moores are reporting a significant income, however, I

note a large  portion  is  designated  for  other  categories  (rental  real  estate, etc.)
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thereby diminishing  the  Moore’s  wages.  Therefore, I find the claimant’s

alternative contention, using half the total income to be more appropriate.  Rates

are rounded to the nearest dollar pursuant to Ark. Code Ann. § 11-9-501(b) for a

total of $194.00.

MEDICAL EVIDENCE

The claimant saw his family physician, Dr. Somers, on September 5, 2007,

for thoracic back pain. The report also mentions the claimant’s right hip

replacement.  He told the doctor he had hip, back and left wrist pain.  Dr. Somers

found no evidence of muscle atrophy cramps, leg weakness or impaired gait.  He

did not treat the claimant’s hip.  He prescribed medication for “displacement of

cervical intervertebral disc without myelopathy” and osteoarthritis of the left wrist.

The claimant saw Dr. Somers again on December 15, 2008, for high blood

pressure.  On March 16, 2009, the claimant returned and reported a slip and fall

“last Saturday”.  He complained of right hip and leg pain.  X-rays of the hip and

back were preformed.  Dr. Somers referred the claimant to the Martin, Bowen,

Hefley orthopaedic clinic. 

Dr. Scott Bowen saw the claimant on March 17, 2009.  He reviewed the

x-rays and recommended conservative treatment and consultation with Dr. Hefley.

Mr. Moore is a 54 year old man whom I took care of 20 years for a
dysplastic hip that required a right total hip replacement with a
superolateral bone graft. He has done well with this and in fact, has
not been back for a follow-up.  He has done well for 20 years until a
recent fall while at work. He slipped on a floor and fell directly on his
right hip and buttock area. He has pain radiating down the
posterolateral aspect of his leg. 

X-rays of the right hip were ordered, performed, and interpreted by
me with the following findings:
These show a primary hip replacement with screws in the acetabulum
from a superolateral bone graft in addition to screw augmentation of
the acetabular cap. The stem is intact. There is evidence of
resorption in zones 1 and 7 of the femur and evidence of asymmetric
wear of the polyethylene superiorally with migration of the femoral
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head proximally 4 to 5 mms. indicative of polyethylene wear. There
is no sign of fracture of the ischium or sacrum today.

Impression:
1. Recent contusion and trauma of the right hip and possible

loosening of the acetabulum and evidence of acetubular
polyethylene liner wear. 

Plan:
1. . . . I did inform him of the changes in his hip and will ask Dr.

Hefley to review these to get his thoughts concerning later
revision in the future.  I think that will be needed for him long
term.

In follow-up reports, the claimant’s symptoms changed to include catching

and popping in the anterior aspect of the hip upon flexion and extension.  Dr.

Bowen diagnosed an “unstable right hip with polyethylene and recent subluxation

episodes, now repeatedly subluxing.”  Dr. Bowen advised the claimant he could

work in a supervisory capacity until his surgery, (see his report of March 31, 2009).

Dr. Hefley examined the claimant on April 15, 2009.  His report indicates the

claimant had Perthes disease (decreased blood supply resulting in osteoarthritis)

as a child.  Dr. Hefley diagnosed the claimant with an antalgic gait, right leg shorter

than the left.  He recommended further testing (CT scan, triple phase bone scan,

CBC, sedimentation rate, C-reactive protein) in anticipation of revision surgery.

In response to questions from the workers’ compensation carrier, Dr. Bowen

opined in May 2009, that the pain from the slip and fall necessitated the medical

treatment. 

He did have poly wear and this is typical after 20 years.  However, a
lot of people can continue activity with advanced poly wear and don’t
have pain.  Pain is the guide for revision surgery.  After the fall is
when this began.  After conservative measures of rest he is unable to
perform his daily activities.  So, the next step would be for a work-up
for any other pathology unseen on x-rays that could be contributing
to these symptoms . . .
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Dr. Hefley extended the claimant’s release to sedentary duty in his report of

April 15, 2009, but changed that status on September 9, 2009, to “currently unable

to work.”  An off-work slip dated September 9, 2009, shows the claimant was unable

to work from the date of the injury, March 14, 2009, to the present.

In his deposition, Dr. Hefley testified that x-rays made of the claimant’s hip

in March, 2009, show displacement of the femoral head.  These x-ray results could

be consistent with wear and tear over time or trauma (Depo. p. 28). The x-rays

showed no indication of a fracture or damage to the polythylene liner, but the only

way to confirm the diagnosis is by visualizing the liner during surgery (Depo. p. 8-9,

11-13, 21).  The liner is invisible on x-rays.

The claimant’s hip replacement typically lasts twenty years (Depo. p.15-16).

Revision surgery is recommended depending on the claimant’s pain level (Depo.

p. 13-14).

Although Dr. Bowen recorded a hip contusion and subluxation in his records,

Dr. Hefley did not see a bruise and did not appreciate any catching or popping in

his exam of the claimant (Depo. p. 5, 7-8, 25-26).  It should also be noted that Dr.

Bowen found the claimant to have equal leg lengths while Dr. Hefley opined the

claimant’s right leg was shorter than the left leg (compare the March 17 and April

15, 2009, reports).

Based on the claimant’s history (asymptomatic and able to work for the past

twenty years without medical treatment), Dr. Hefley opined that the trauma from the

fall combined with the claimant’s prior hip replacement to produce the need for

medical treatment, (Tr. p. 22-23, 27-28).  Dr. Hefley also opined that the fall “may”

have caused the acetabular component to loosen and contribute to the claimant’s

subjective symptoms of clicking, catching and popping (Tr. p. 23-24).  Dr. Hefley
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opined that the claimant’s description of his injury and symptoms were consistent

with his present condition (Depo. p. 27), thereby establishing a causal connection.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The evidence of record shows the claimant slipped and fell while working on

March 14, 2009.  The fall resulted in a bruise to the right hip observed by Dr.

Bowen.  The bruise is objective medical evidence, substantiating an injury, Ellis v.

J. D. & Billy Hines Trucking, Inc., 2009 AWCC 38.  The claimant has previously

undergone a total hip replacement in the right hip twenty years earlier.  Medical

records from the claimant’s general practitioner indicate the claimant suffered from

hip pain.  The fact that the claimant knew he would need revision of the hip and was

symptomatic prior to the compensable accident is not a bar to recovery.  Pearline

Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).  Both Dr.

Bowen and Dr. Hefley opined that the fall combined with the pre-existing hip

replacement to produce the need for surgery, thereby establishing a causal

connection.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer/employee/carrier existed among the parties on
March 14, 2009, at which time the claimant earned sufficient
wages to entitle him to a compensation rate of $194.00.

2. The claimant has proven, by a preponderance of the evidence
of record, that he sustained a compensable aggravation of a
pre-existing condition arising out of and in the course of his
employment which produced bodily harm supported by
objective findings, requiring medical treatment and producing
disability.

3. The respondents are directed to pay medical expenses within
thirty (30) days pursuant to Commission Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from March 15, 2009, to a date yet to be determined
as the claimant remains in his healing period unable to work.



-9-

5. If they have not already done so, the respondents are directed
to pay the court reporter, Linda Parker’s, fees and expenses
within thirty (30) days of receipt of the bill.

6. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and WCC Rule
10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004). 

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


