
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F801987

ASHLEY MONTGOMERY, EMPLOYEE CLAIMANT

R & R FOODSERVICE, INC., 

EMPLOYER RESPONDENT

STATE FARM INSURANCE,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 8, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Philip M. W ilson, Attorney at Law, Little Rock,

Arkansas.

The respondents were represented by Mr. Jarrod Parrish, Attorney at Law, Little

Rock, Arkansas.

STATEMENT OF THE CASE

On March 11, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

January 19, 2010, and a Prehearing Order was filed on January 20, 2010.  A

copy of the Prehearing Order was marked as Commission Exhibit “1" and made

a part of the record herein without objection, subject to any modifications made

at the full hearing.  

At the March 11, 2010, full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including January 9, 2008.

3) On January 9, 2008, the claimant sustained an injury to her

low back.

4) Claimant’s average weekly wage of $834.66 per week

entitled her to temporary total disability compensation rate of

$522.00 per week and a permanent partial disability

compensation rate of $392.00 per week.

5) The claimant has been assigned a 10% permanent partial

impairment rating.

6) All issues not addressed herein are reserved.

7) The parties agree all medical treatment from Dr. Rosenzweig

claimant has received through the date of the March 11, 2010,

full hearing will be paid by respondents pursuant to Rule 30.

(T. p. 25, lines 1-14)

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to temporary total disability

benefits from February 25, 2009, to a date to be determined.

2) Additional medical treatment.

3) Prior medical treatment from Dr. Thomas.

4) Whether respondents should be found in contempt for failure

to abide by the Change of Physician Order pursuant to A.C.A.

§ 11- 9-706(b) and be subject to a fine not to exceed

$10,000.00.

At the full hearing, claimant contended that she sustained a compensable

injury on January 8, 2008, and saw multiple doctors at the request of the
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respondents.  

The claimant saw emergency room doctors, Dr. Burson, Dr. Rosenzweig,

and Covey.  The claimant received a change of physician to Dr. Thomas who

suggested additional diagnostic testing.  Both Dr. Thomas and Mr. Wilson were

notified that the only thing that would be approved by the respondent was

conservative management.  The claimant had additional testing and additional

surgery, which was not paid by the respondents.  

The respondents contended that the claimant’s doctor did not request

precertification and therefore they do not have to pay for the surgery.  The

claimant contends that obviously is not the test.

The claimant contends that the claim has been controverted except for

additional conservative treatment.  And also the test is not whether it meets

precertification but whether it is reasonable, necessary, and related to the work-

related injury, which this issue can be determined by the judge.

The claimant also contended that she was in the healing period and

entitled to TTD benefits from the date of the injury to a date to be determined.

That the issues have been controverted and appropriate attorney’s fees should

attach.  And that the respondents should be found in contempt pursuant to A.C.A.

§ 11-9-706(b).

At the full hearing, respondents contended that all appropriate benefits had

been paid with regard to this matter.  That the claimant was released to return to
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work on October 16, 2008.  An impairment rating was subsequently assigned on

January 27, 2009.

Respondents contend that a Change of Physician Order was entered on

April 7, 2009, and the claimant had her evaluation on May 6, 2009.  It is

respondents’ position that any treatment subsequent to the initial change of

physician evaluation was not reasonable, necessary, or related to the claimant’s

compensable injury.  In light of this, it is respondents’ position that they should not

be liable for treatment subsequent to that time.  Respondents contend they are

not in contempt of the Change of Physician Order or under A.C.A. § 11-9-706(b).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she remained in her healing period and was

unable to earn wages from February 25, 2009, through

June 1, 2009.  Therefore, the claimant has failed to prove by
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a preponderance of the evidence that she would be entitled

to temporary total disability benefits for the period of

February 25, 2009, through June 1, 2009.

4) The claimant has however proven by a preponderance of the

evidence that she remained in her healing period and was

unable to earn wages from June 2, 2009, to a date yet to be

determined.  Therefore, the claimant has proven by a

preponderance of the evidence that she is entitled to

temporary total disability benefits from June 2, 2009, to a date

yet to be determined.

5) The claimant has proven by a preponderance of the evidence

that the additional medical treatment now recommended by

Dr. Thomas and the prior medical treatment performed by Dr.

Thomas was reasonable, necessary, and related to the

claimant’s compensable injury of January 2008.  Therefore,

respondents are responsible for all medical treatment

contained in the record herein by Dr. Thomas pursuant to

Rule 30.  Further, respondents are responsible for the

additional treatment now recommended by Dr. Thomas for

pain management, as I find that such additional treatment is

reasonable, necessary, and related to the claimant’s

compensable injury. 

6) Nothing in the record indicates that the respondents should be

found in contempt for violation of the Change of Physician

Order pursuant to A.C.A. § 11-9-706.

7) The claimant’s attorney is entitled to the maximum statutory

attorney’s fees on all indemnity benefits awarded herein, one-

half of which is to be paid by the claimant and one-half to be

paid by respondents in accordance with A.C.A. § 11-9-715.

DISCUSSION

The claimant, 41 years old, had worked for the respondent employer since

July of 2001 as an account executive.  In January of 2008, the claimant testified
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she injured her back while performing her employment duties.  The claimant

testified as follows regarding the January 2008 incident:

Q Okay.  Briefly describe what happened for the judge.

A I was on my way to a food show and I was alone in the

freezer.  And apparently a box or something fell, and I

attempted to grab it.  And I kept working after that, and then

I bent over and I just – my back started hurting small, and

then it got worse and worse and worse until I had to go to the

emergency room.

(T. p. 28, lines 4-10)

The claimant testified that following her January 2008 injury, which was

accepted by respondents, she immediately went to the emergency room.  The

claimant testified that she then treated with Dr. Covey who recommended

physical therapy, injections, nerve conduction studies, and MRIs.  The claimant

testified that her January 2008 work-related injury caused her severe low back

pain and pain down her left foot.  Ultimately, the claimant was referred to Dr.

Burson who performed surgery at the L5-S1 level.  The operative report from

Baptist Health Medical Center indicates that the claimant had surgery on May 2,

2008.  The operative report from Baptist Health Medical Center in Little Rock

shows the claimant underwent an L5-S1 diskectomy and neurolysis by Dr.

Timothy Burson.  (Cl. Ex. 1, p. 19) 

The claimant testified that after her surgery with Dr. Burson, she still had

problems with her back pain and pain down through her left foot and was went to
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Dr. Covey for pain management.  Claimant was also seen by Dr. Rosenzweig

who said the claimant could perform sedentary work.  Dr. Rosenzweig’s report

was from November 25, 2008, and can be found at Claimant’s Exhibit 1, page 49.

Claimant testified that she was still having problems after seeing Dr.

Rosenzweig and requested a change of physician through the Arkansas Workers’

Compensation Commission.  The record indicates that the claimant was granted

a change of physician to Dr. Thomas who first saw the claimant on May 6, 2009.

After his initial examination, Dr. Thomas requested another MRI of the claimant’s

back which was subsequently denied by the respondent-carrier.  After the MRI,

Dr. Thomas recommended surgery on the claimant’s back and the records

indicate that a second surgery was conducted at the L5-S1 level on June 2, 2009.

The operative report from Dr. Thomas shows that the claimant underwent a left-

sided L5 laminotomy and decompression, a left-sided S1 laminotomy

decompression, and exploration of the S1 nerve root.  (Cl. Ex. 1, p. 61) 

Following the second surgery at the L5-S1 level, the claimant testified that

she had some improvement but still had pain in her back.  Dr. Thomas continued

to treat the claimant and ultimately on February 3, 2010, recommended additional

pain management.  Dr. Thomas’ February 3, 2010, report states: 

At this point, I am going to refer her to pain management for

evaluation of a possible spinal cord stimulator trial.  I am also going

to have her follow up with me in six weeks’ time.  I am going to refill

her Vicoprofen and refill her soma and Neurontin.



-8-ASHLEY MONTGOMERY - F801987

(Cl. Ex. 1, p. 78)

The last report in the claimant’s medical packet is from Dr. Thomas

wherein he states that the claimant cannot return to work due to the work-related

injury until after her next appointment with him on March 17, 2010.  (Cl. Ex. 1, p.

80)   The March 17, 2010, follow up with Dr. Thomas was scheduled after the

March 11, 2010, full hearing in this matter.  The claimant contends that she is

entitled to temporary total disability benefits from February 25, 2009, to a date to

be determined, all medical treatment from Dr. Thomas, attorney fees, and a

finding that the respondents are in contempt and should be fined according to

A.C.A. § 11-9-706.

ADJUDICATION

Arkansas Code Annotated § 11-9-508(a) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

The employee has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Hamilton v. Gregory Trucking,

90 Ark. App. 248, 205 S.W.3d 181 (March 16, 2005).  What constitutes

reasonable and necessary treatment under the statute is a question of fact for the

Commission.  The Commission has the authority to accept or reject medical

opinions and its resolution of the medical evidence has the force and effect of a
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jury verdict.  Estridge v. W aste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  

Claimant contends she is entitled to additional medical treatment and prior

medical treatment from Dr. Thomas.  Respondents have controverted all medical

treatment from Dr. Thomas after the initial one time change of physician visit

pursuant to the Change of Physician Order entered by the Arkansas W orkers’

Compensation Commission.  It must be noted that the parties stipulated that the

claimant sustained an injury to her back in January of 2008, accepted the injury,

and paid for a surgery by Dr. Burson at the L5-S1 level.  Following the claimant’s

surgery with Dr. Burson, she testified she continued to have back pain and pain

and numbness radiating down to the left foot.  The claimant testified that she felt

the surgery did not help and she continued to treat with other doctors.  It is true

the other doctors the claimant treated with did not recommend additional surgery;

however after the change of physician to Dr. Brad Thomas, Dr. Thomas did

recommend surgery at the same exact level the claimant had previously been

operated on after the accepted work-related injury.  

The respondents argue that the surgery from Dr. Thomas was not

reasonable, necessary, or related to the claimant’s compensable event.  Dr.

Thomas opined in his May 22, 2009, report that after reviewing the most recent

MRI, he felt there was a possible mild impingement of the exiting descending S1

nerve root.  (Cl. Ex. 1, p. 59)   It is no fluke that Dr. Thomas recommended
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surgery at the exact same level that the respondents accepted as compensable

and allowed Dr. Burson to operate.  The respondents’ argument that the Dr.

Thomas’ surgery at the same level is somehow not related to the claimant’s

compensable injury is without merit.  W ith the benefit of perfect hindsight, we now

know that according to the claimant’s testimony she received virtually no benefit

from Dr. Burson’s surgery but did however receive benefit from Dr. Thomas’

surgery for her compensable back injury.  Based on my review of all the medical

evidence contained in the record herein, I find that the claimant has proven by a

preponderance of the evidence that the medical treatment performed by Dr.

Thomas and contained in the record herein was reasonable, necessary, and

related to the claimant’s compensable January 2008 injury.  I further find that the

now recommended pain management from Dr. Thomas is also reasonable,

necessary, and related to the claimant’s compensable injury.  Therefore,

respondents are directed and ordered to pay for all medical treatment related to

the claimant’s back performed by Dr. Thomas pursuant to Commission Rule 30.

In conjunction with the request for additional medical treatment, claimant

requests that the respondents be held in contempt for their failure to abide by the

Change of Physician Order to Dr. Thomas.  Respondents’ counsel argued at the

full hearing that their position was that the treatment from Dr. Thomas after the

initial one time change of physician visit was not reasonable, necessary, or

related to the claimant’s compensable injury.  Such a stance is perfectly within
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the bounds of the Arkansas Workers’ Compensation Act.  I find there is nothing

contained in the record herein that would warrant a finding of the respondents

being in contempt.

The claimant asks for temporary total disability benefits from February 25,

2009, to a date to be determined.  In order to be entitled to temporary total

disability benefits, the claimant must remain in her healing period and be totally

unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W .2d 392 (1981).  The claimant requested temporary total disability

from February 25, 2009, to a date to be determined because February 25, 2009,

was the last date in which she was paid temporary total disability benefits.

Clearly, the claimant was still within her healing period from February 25,

2009, to a date yet to be determined.  However, I cannot find that the claimant

was unable to earn wages for some of that period.  Dr. Rosenzweig’s report found

at Claimant’s Exhibit 1, page 32, clearly shows that the claimant was able to

return to work on December 1, 2008, with restrictions.  Such a finding shows the

claimant was able to earn some wages up until she underwent her second

surgery on June 2, 2009.

I specifically find that the claimant has not proven by a preponderance of

the evidence that she is entitled to temporary total disability benefits from

February 25, 2009, through June 1, 2009, because she was able to earn wages

during that period.  However, I do find that the claimant’s work status changed on
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June 2, 2009.  On that date, the claimant underwent a second surgery from Dr.

Thomas.  Even though the claimant did receive some benefit from the second

surgery, Dr. Thomas’ reports are clear and uncontroverted by any other physician

after her second surgery that she could not return to work.  (Cl. Ex. 1, p. 80)  Dr.

Thomas’ reports are uncontroverted by the medical as no other doctors evaluated

the claimant’s work abilities after her June 2, 2009, surgery.

The medical records contained in the record herein clearly show that the

claimant remained within her healing period and was totally unable to earn wages

for the period of June 2, 2009, to a date yet to be determined.  Therefore, I find

that the claimant is entitled to temporary total disability benefits for the period of

June 2, 2009, to a date to be determined, plus that maximum statutory attorney’s

fees.

AWARD

The claimant has proven by a preponderance of the evidence that the

medical treatment she has received from Dr. Thomas has been reasonable,

necessary, and related to her compensable injury.  The claimant has further

proved by a preponderance of the evidence that the additional medical treatment

in the form of pain management now recommended by Dr. Thomas is

reasonable, necessary, and related to her compensable injury.  Respondents are

directed to pay for such medical treatment forthwith pursuant to Rule 30.
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The claimant has proven by a preponderance of the evidence that she

remained in her healing period and was unable to earn wages from June 2, 2009,

to a date to be determined.  The claimant’s attorney, the Honorable Philip W ilson,

is entitled to maximum statutory attorney’s fees on the indemnity benefits

awarded herein, one-half of which is to be paid by the claimant and one-half to

be paid by respondents in accordance with A.C.A. § 11-9-715.

All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


