
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F909506

BRANDI MOJICA, EMPLOYEE CLAIMANT

GAMMA HEALTHCARE, INC., EMPLOYER RESPONDENT

WAUSAU INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED DECEMBER 20, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 22,
2010, in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Mark Alan Peoples, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to

temporary total disability benefits, temporary partial disability benefits and

attorney’s fees.

At issue is whether or not this claim was controverted pursuant to Ark. Code

Ann. § 11-9-715 and § 11-9-803 and whether or not the claimant is entitled to

indemnity benefits after the respondents offered her a light duty job.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. § 11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

October 21, 2009, at which time the claimant sustained a compensable injury at a

compensation rate of $301.00/$226.00.  Medical expenses have been paid.  After

the hearing, the respondents agreed to pay temporary total disability benefits from
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June 23, 2010, to a date yet to be determined.  On June 2, 2010, the claimant

obtained a change of physician from Dr. Turbeville to Dr. Chakales.  Some medical

expenses have been paid by Medicaid and the claimant has some out-of-pocket

expenses.

The claimant contends she is entitled to temporary total disability benefits

from October 22, 2009, to February 12, 2010, when Dr. Turbeville released her for

light duty; temporary partial disability benefits at a compensation rate of $20.00

from April 7, 2010, to June 22, 2010, and temporary total disability benefits from

June 23, 2010, to a date yet to be determined, based on Dr. Chakales’ reports.

The respondents contend the claimant’s regular duty job as a phlebotomist

constitutes light duty and a job is available for the claimant.  Treatment by Dr.

Chakales is unreasonable and unnecessary.

After the hearing, the parties entered into an Agreed Order filed November

16, 2010, resolving some of the issues with the exception of temporary total

disability benefits from October 21, 2009, to April 6, 2010, temporary partial

disability benefits from April 7, 2010, to June 22, 2010, and controversion of the

claim.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the post-hearing Agreed Order which is incorporated by

reference.

The claimant was the only witness to testify.  She was a good historian,

keeping detailed records of her dealings with the employer and providing copies of

e-mails sent to the employer.  She appeared to be sincere in her testimony and the

respondents provided no witnesses to refute her testimony.
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  The claimant, age 33 (D.O.B. November 18, 1977) was employed as a

phlebotomist (Tr. p. 6-9).  She injured her back while trying to keep a patient from

falling (Tr. p. 9-14).  She continued to work but the pain increased and radiated to

her hips.  She filled out an accident report but her supervisor would not allow her

to go home.  The claimant was asked to take a drug test the day after the accident

and complied.  The test was negative.  She was then asked to wait while an out-of-

state supervisor, Amy Wilmath, obtained a doctor’s appointment for her.  After

waiting an hour in pain, the claimant went home with the understanding she would

be called with the date and time of the appointment.

Instead, the claimant was visited that night by her supervisor and the

company’s safety manager or investigator, Brent Davis, who interrogated her in a

van.  The investigator accused the claimant of lying about the incident, resisting

medical treatment, and refusing to work.  Mr. Davis told the claimant she was being

investigated for insurance fraud.  He also told her she was too young and thin to

have a back injury (Tr. p. 16-19, 29-30).  Based on the claimant’s testimony, Mr.

Davis made these accusations before investigating the accident and with absolutely

no proof of wrongdoing.

The claimant did not return to work the next day as she was told to wait for

instructions from Amy Wilmath who has never answered any of the claimant’s

phone messages or e-mails to date.

At her own expense, the claimant saw Dr. Simpson at St. Vincent’s family

clinic on October 23, 2009.  Dr. Simpson excused the claimant from work (Tr. p. 20)

and referred her to Dr. Turbeville at OrthoArkansas.  Dr. Turbeville’s office was also

unable to reach the contact person designated by the employer to get approval for

treatment so the claimant applied for Medicaid.  Eventually, in January 2010, the

respondents paid the OrthoArkansas bills (Tr. p. 23).
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From November 2009 to February 2010, the claimant’s symptoms worsened,

causing her to fall.  Dr. Turbeville was treating the claimant with injections during

this time but the claimant felt she was unable to work (Tr. p. 24-25).

In a report dated February 15, 2010, Dr. Turbeville released the claimant to

light duty but the claimant was not made aware of this until March (Tr. p. 31-34).

No one from the respondent employer contacted her about returning to work so she

again tried to call Amy Wilmath to no avail.

On April 5, 2010, the claimant received a letter instructing her to return to

work that same day.  Again the claimant tried to call and e-mail Ms. Wilmath to no

avail.  The letter told the claimant to report to Deanna Curtsinger but when the

claimant called her she knew nothing about the letter and said no jobs were

available.

The claimant returned to work on April 7, 2010, but no job was available and

she just sat in a chair all day with nothing to do.  Eventually she was given a data

entry job but the light duty increased her symptoms (Tr. p. 36-40, 50).

Meanwhile, the carrier began denying treatment recommended by Dr.

Turbeville.  When the Doctor died Easter Sunday, the respondents sent the

claimant to Dr. Earl Peeples about a month later (Tr. p. 35-36).  Dr. Peeples

requires almost all of his workers’ comp patients to take an MMPI.  Testing by Dr.

Souheaver was normal.

The claimant then saw Dr. Chakales after the Commission’s Medical Cost

Containment Division appointed him in a Change of Physician Order filed June 2,

2010.  Dr. Chakales took the claimant off work beginning June 23, 2010, and

predictably, the respondents refused to approve his recommended treatment (Tr.

p. 40-41, 44-45).  At the time of the hearing, the respondents had not paid any

indemnity benefits to the claimant.
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After a prehearing conference with the attorneys in which Mr. Ryburn

indicated a job was available, the claimant contacted her employer again but they

knew nothing of this agreement (Tr. p. 41-42).  The claimant was informed that they

considered her to be on medical leave but she could come back to the same light

duty job that had aggravated her symptoms previously (Tr. p. 43, 59-60).

Nevertheless, Gamma refused to provide the claimant with a letter stating she was

on medical leave so the bank foreclosed on her home and she lost her car.  The

claimant receives public assistance, food stamps and Medicaid, for herself and her

three children (Tr. p. 43, 46-48, 56).

The respondents argued that the claimant was physically able to go to school

from 8:00 a.m . to 12:00 p.m. from January to April , 2010, and would not have been

available for full-time employment.  The claimant explained that she only lacked

three courses in finishing her degree when she was hired by Gamma.  Her

employer also knew she was scheduled to take these courses before the accident.

She worked a graveyard shift to accommodate her schooling.  Physically, it was

difficult to attend school but she was allowed to take courses on-line, (Tr. p. 50-53,

62).

The claimant also ran a business, Pampered Pets, which she had to close

in October 2009 due to her injury, (Tr. p. 54, 61).

MEDICAL EVIDENCE

The claimant began treatment with Dr. Simpson at St. Vincent’s before being

referred to Dr. Turbeville.  Medical release slips show the claimant was excused

from work from October 23, to October 30, 2009, with extensions until November

6, 2009, November 18, 2009, and “the next appointment.”

An MRI was taken December 1, 2009, which was interpreted by Dr.

Turbeville as showing, “a small central disc protrusion of the L5-S1 causing a mild
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degree of central canal stenosis.  She is also noted to have some mild facet and

ligamentous hypertrophy at this level.  There appeared to be some impingement on

the descending S1 nerve roots bilaterally.”  Dr. Turbeville prescribed three

injections but only two were administered when the carrier declined authorization.

On February 12, 2010, Dr. Turbeville released the claimant to light duty with a 10

lb. weight limitation and restrictions against repetitive lifting and bending.

Subsequently, the claimant underwent an EMG/NCV study of the lower

extremities on July 22, 2010, which was normal as was her psychological evaluation

with Dr. Souheaver on May 25, 2010.

Beginning June 23, 2010, Dr. Chakales excused the claimant from work

which was extended to July 22, 2010, August 12, 2010, and then “undetermined.”

In his reports of July 22, 2010, and August 12, 2010, Dr. Chakales

recommended additional testing and referral to Dr. Ackerman which the

respondents ignored.  Dr. Chakales noted the claimant had made an effort to return

to work in March but was unable to tolerate the demands.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Workers’ Compensation Act provides that when an employee is

determined to have a compensable injury, the employee is entitled to payment of

medical expenses and temporary disability benefits, § 11-9-102(F)(i).  Furthermore,

the employer is charged with promptly providing an injured employee with such

medical treatment reasonable and necessary in connection with the compensable

injury.

Gamma has mishandled this claim from the beginning.  Brent Davis, the

investigator made it clear he was trying to intimidate the claimant without any

investigation or proof of wrongdoing.  Gamma then designated a contact person,

Amy Wilmath, who has apparently gone into hiding in a secret location.  The carrier
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paid no medical expenses until three months after the accident in January 2010

when they finally acknowledged they were accepting the claim as a “medical only”

and ignoring the fact that several physicians have excused the claimant from work.

Then the carrier ignored authorized physicians’ recommendations and referrals,

picking and choosing which physicians they preferred and would pay.

Clearly, this claim has been controverted ab initio, entitling the claimant’s

attorney to the maximum fee.  The purpose for making the employer liable for the

claimant’s attorney fee is to discourage delay in recognition of liability and to deter

arbitrary denial of claims.  Aluminum Co. of America v. Henning, 260 Ark. 699, 543

S.W.2d 480 (1976).

The claimant is a hardworking person who tried to return to work but has

been hampered in receiving proper medical treatment by the mishandling of this

claim.  An unsuccessful attempt to return to work does not bar the claimant from

additional benefits.  Farmers Co-op v. Sidney Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002).

TEMPORARY TOTAL DISABILITY

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  An injured employee

is entitled to temporary total disability compensation during the period of time that

he is within his healing period and totally incapacitated to earn wages.  Arkansas

State Highway and Transportation Department v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).   The "healing period" is defined as the period necessary for

the healing of an injury resulting from an accident.  Ark. Code. Ann. §11-9-102(12).

The healing period continues until the employee is as far restored as the permanent

character of his injury will permit.  When the underlying condition causing the

disability becomes stable and when nothing further will improve that condition, the
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healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability

compensation, regardless of his physical capabilities.  Moreover, the persistence

of pain is not sufficient in itself to extend the healing period or to find that the

claimant is totally incapacitated from earning wages.  Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W.2d 582 (1982).

In order to be eligible for temporary partial disability, the claimant must be

able to work at some gainful employment but still be suffering from the effects of an

injury which can be expected to improve.  Easton v. H. Boker & Company, 226 Ark.

687, 292 S.W.2d 258 (1956); Anchor Construction Co. v. Price, 252 Ark. 460; 479

S.W.2d 72 (1972).

Drs. Simpson, Turbeville and Chakales have all excused the claimant from

work.  She has never received the treatment recommended by her authorized

physicians and never received treatment from the referral to Dr. Ackerman.

Therefore, it is understandable that her healing period has been extended.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on October 21, 2009, at which time the claimant
sustained a compensable injury at a compensation rate of
$301.00/$226.00.  Medical expenses have been paid.  After
the hearing, the respondents agreed to pay temporary total
disability benefits from June 23, 2010, to a date yet to be
determined.  On June 2, 2010, the claimant obtained a change
of physician from Dr. Turbeville to Dr. Chakales.  Some
medical expenses have been paid by Medicaid and the
claimant has some out-of-pocket expenses.

2. The claimant has proven by a preponderance of the evidence
of record that she is entitled to additional indemnity benefits --
temporary total disability benefits from October 22, 2009, to
April 6, 2010, and temporary partial disability benefits from
April 7, 2010, to June 22, 2010, as she remained in her
healing period unable to work.

3. This claim has been controverted ab initio due to the three
month delay in accepting the claim as compensable.
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4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. § 11-9-715, § 11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. § 11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


