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The respondents were represented by Mr. Richard S. Smith, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 13, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas. A prehearing conference was conducted in this matter on

February 23, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was introduced into the record, without objection, as

Commission Exhibit 1, subject to any modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including December 11, 2008.
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3) Claimant’s compensation rates are $144.00 per week for

temporary total disability and $108.00 per week for

permanent partial disability.

4) The parties agreed to reserve all issues related to

permanency.

At the full hearing, the parties agreed to litigate the  following issues:

1) Whether the claimant sustained a compensable right eye

injury by specific incident on December 11, 2008.

2) If compensability is overcome, whether the claimant is

entitled to temporary total disability benefits from December

12, 2008, to a date to be determined, all associated medical

treatment, and attorney’s fees.

At the full hearing, the claimant contended she sustained a compensable

right eye injury on December 11, 2008, while in the employ of the respondents

and while performing work related duties.  The claimant contended that she is

entitled to medical benefits, temporary total disability benefits from December 12,

2008, to a date to be determined, and attorney’s fees.  The claimant contended

that she made some short lived attempts to work during the period of requested

temporary total disability, and the claimant contended that the issues related to

permanency should be reserved.

Respondents contended at the full hearing that the claimant cannot prove

by a preponderance of the credible evidence that she sustained a compensable

injury within the meaning of A.C.A. § 11-9-102.  Respondents contended that the

claimant’s alleged injury was not work related.  
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are hereby accepted as fact.

3) The claimant has failed to prove, by a preponderance of the

evidence, that she sustained a compensable right eye injury

by specific incident on December 11, 2008.

DISCUSSION

The claimant began working for the respondent employer in September of

2008 as a janitor.  The claimant testified that part of her janitorial duties included

buffing floors.  The claimant testified that on December 11, 2008, a co-worker

named “Mr. Aaron” was buffing a floor and when she walked by something from

Mr. Aaron’s buffer flung in her right eye.  The claimant testified that she told “Mr.

Aaron” about something getting in her eye and she then began rubbing her eye.

The claimant testified that she did continue to finish her shift but her eye was still
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irritated.  

The claimant testified that following the alleged December 11, 2008,

incident with her right eye she continued to work but continued to have irritation

in her right eye.  The claimant testified that ultimately she went to the emergency

room for treatment for her right eye.  The medical reports contained in the record

herein show that the claimant first reported for treatment with a Dr. Christian on

January 20, 2009.  Dr. Christian’s January 20, 2009, report states, “pt thinks the

hand sanitizer that she had and then rubbed eye is what caused the swelling.”

(R. Ex. 1, p. 2) At that time, the claimant was diagnosed with eyelid cellulitis.  The

medical reports also show that on March 27, 2009, a foreign body was removed

from the claimant’s eye by Dr. W ilkes.  (R. Ex. 1, pp. 14-15)  Shortly thereafter,

on March 31, 2009, a right anterior orbitotomy with lesion resection surgery was

conducted on the claimant’s right eye.  (R. Ex. 1, pp. 23-24)   The medical

records also show that a second surgery was also done on the claimant’s right

eye on April 21, 2009.  The operative report from April 21, 2009, shows the

claimant underwent exploration of right superior medial canthus with excision of

inflammatory tissue, packing of wound with Iodoform gauze, and irrigation of the

right nasolacrimal outflow system.  (R. Ex. 1, pp. 34-35)   

Claimant’s Exhibit 1 shows that the claimant has continued to treat with the

UAMS Jones Eye Institute.  The claimant testified that she continues to have

trouble with her right eye and contends she is entitled to all associated medical
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treatment with her right eye and temporary total disability benefits from

December 11, 2008, to a date yet to be determined.

ADJUDICATION

Arkansas Code Annotated § 11-9-102(4)(A) defines “compensable injury”

as:

(i) An accidental injury causing internal or external physical harm to the

body or accidental injury to prosthetic appliances, including

eyeglasses, contact lenses, or hearing aids, arising out of and in the

course of employment and which requires medical services or

results in disability or death.  An injury is “accidental” only if it is

caused by a specific incident and is identifiable by time and place

of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  A.C.A. § 11-9-102(4)(D).  The claimant must prove by a

preponderance of the evidence that she sustained a compensable injury.   A.C.A.

§ 11-9-102(4)(E)(i).

The claimant contends she sustained a compensable right eye injury while

performing her work duties for the respondent employer on December 11, 2008.

After reviewing the evidence in this case impartially, without giving the benefit of

the doubt to either party, I find the claimant has failed to prove by a

preponderance of the credible evidence that she sustained a compensable injury

to her right eye arising out of, and in the course of her employment with the

respondent employer on December 11, 2008.
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Although the claimant testified that her injury occurred on December 11,

2008, she did not seek medical attention according to the exhibits contained in

the record herein until January 20, 2009.  Even when the claimant did finally

receive medical treatment for her eye over one month after the alleged incident,

she reported at her initial visit that she thought hand sanitizer she had used on

her hands and then rubbed her eye is what caused her right eye injury.   (R. Ex.

1, pg. 2)   When questioned at the full hearing about the hand sanitizer causing

her right eye injury, the claimant testified that she had been untruthful in order to

save her job.  (T. pg. 40, lines 5-12)   

When comparing the claimant’s testimony to the preponderance of the

evidence, I find that claimant was not a credible witness.  The claimant testified

at the full hearing that she told doctors or anyone that treated her that she got hurt

at work.  However, the initial medical records as well as most subsequent

medical records indicate the claimant never mentioned that she sustained a work

related injury.  (T. pp. 32-33, lines 24-25 & 1)   Further, the claimant never made

a workers’ compensation claim until April of 2009, nearly four months after the

alleged incident.  (T. p. 32, lines 18-20)   On the basis of the record as a whole,

I find that the claimant has failed to prove that her right eye injury arose out of

and during the course of her employment with the respondent employer on

December 11, 2008.  Accordingly, this claim is hereby respectfully denied and

dismissed in its entirety.
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


