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STATEMENT OF THE CASE

A hearing was conducted in the above style cause to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 8, 2010, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  The parties further stipulated

that the claimant’s average weekly wage was $482.81, which generates compensation benefit

rates of $322.00/$242.00, for temporary total/permanent partial disability.
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The testimony of Barbara Christine Miller - the claimant, Ann Keel, Shannon Smith, Tracy

Brock, Katie Rollins, and Tony Hanusowski, coupled with medical reports and other documents

comprise the record in this claim.

DISCUSSION

Barbara Christine Miller, the claimant, with a date of birth of April 24, 1973, has a GED. 

The claimant, who is right hand dominate, commenced her employment with respondent-employer

on August 21, 2008, as a production specialist.  The claimant denies that she experienced

problems or complaints relative to her right shoulder prior to February 2009. 

Prior to her employment by respondent-employer claimant worked at the Pediatric Day

Clinic in Trumann for a short period before quitting and going to work at Frito Lay, where she

remained employed for one and one-half (1 ½ ) years in the sanitation department cleaning the

lines when they were down.  Following the termination of her employment at Frito Lay claimant

returned to the Pediatric Day Clinic.  Claimant worked as a teacher and van driver at the Pediatric

Day Clinic.  Claimant maintains that she sustained an injury to her right shoulder on February 11,

2009, palletizing boxes within the course and scope of her employment.

The claimant asserts that she sustained an injury to her right shoulder, in the form of a torn

rotator cuff, lifting a pallet with in the course and scope of her employment with respondent-

employer.  Claimant’s testimony reflects that there were three (3) kit lines and she is uncertain

which one she was on at the time of her injury.  In describing the kit line, claimant testified:

It’s a conveyor that has little boxes and you put the product
inside as it goes by, and put them on the pallets, and I was palletizing. 
(T. 31).

Claimant’s testimony reflects that from ten (10) to as many as seventeen (17) people worked the
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line, depending on how much products had to be put in the box.  Claimant noted that there was

always someone at the end of the line to take the boxes off and stack them onto a pallet, which is

what she was doing at the time of her injury.  

The claimant testified that Ann Keel was working with her on the line the night of her

injury.  Regarding her awareness of the occurrence of her injury, claimant testified that she knew

that she felt something in her shoulder and “I knew that it was hurt”. (T. 32).  The claimant added

that at the onset of symptom, the hurt was “minor”.  The testimony of the claimant reflects in

describing her injury:

I didn’t know.  I just knew that something felt weird.

It was kind of like a snap, and I grabbed my shoulder. (T. 32).

Claimant maintains that Ann Keel asked her why she had grabbed her shoulder, and she told her

that something happened to her shoulder.  Claimant did not stop working following the incident. 

Claimant acknowledged that she did not make a report of her injury on the night of the

occurrence, explaining, “because I just ignore pain, and I didn’t thing anything about it”. (T. 33). 

The claimant testified during her deposition that the injury occurred near the end of the shift, and

that by the time she got home the pain had gotten really, really bad.  

Claimant testified that she got off work at 11:15 p.m. on February 11, 2009.  Claimant

acknowledged that she did not go to the hospital nor did she taken any medication for the pain in

her shoulder that night after leaving work.  The claimant maintains that she also talked to Shannon

Smith, a co-worker, about her shoulder being hurt at work.  Regarding her conversation with Ms.

Smith, the claimant’s testimony reflects:

We had rotated to different positions on the line that night,
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and I was working, I think, across from her, and I was holding my
shoulder and moving it around (indicating), and she asked me what
was wrong, and I told her that it - I think I had hurt it down there on
- when I was palletizing. (T. 34).

The testimony of the claimant reflects that she was not aware of anyone else asking her about the

pain behavior that she was exhibiting the night of her injury. 

 The claimant’s supervisor during the pertinent time frame was Tony Hanusowski. 

Claimant acknowledged that she did not have a discussion with Mr. Hanusowski or any other

supervisor about how she injured her shoulder on the night of its occurrence.  The claimant work

the same shift the following night.  The claimant is uncertain of which day in the week she

suffered the shoulder injury.  Regarding the manner she arrived at the February 11, 2009, date as

the injury date claimant testified:

Actually, it was the first time that I had had the meeting with 
Katie and Tracy and Tony, and we just kind of went back and figured
out the date that I was working on that line. 

I had - at the time, I knew what date I had went to the doctor, 
and I knew it was just - it was, like, a week before that, I think, is what
it was. (T. 35).

Claimant noted that she continued working the week between the injury and the time she went to

the doctor.  

The testimony of the claimant reflects that she did not take any medicine at work or any

over-the-counter pain relievers between the time she was injured and the time she went to the

doctor.  The claimant maintains that she told Mr. Hanusowski, her supervisor, that she had hurt

herself, approximately two (2) to three (3) days following the injury.  With respect to the specific

conversation with Mr. Hanusowski, claimant testified:
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Specifically?  Well, word-for-word, no I can’t remember, but
I did tell him that I know it started hurting after I was palletizing. (T. 36).

Claimant asserts that Mr. Hanusowski did not react or respond to her comment, nor did anyone

from the office come down and talk to her about her shoulder.  Claimant testified that she

assumed that a report of her injury was not made to the office following her reporting to Mr.

Hanusowski.

The testimony of the claimant reflects that she saw a doctor, Dr. Timothy Dow, on her

own for her right shoulder complaint.  In relaying how she came to treat with Dr. Dow, claimant

explained that he was her sister’s family doctor “and so that’s who I picked”. (T. 76).  In terms of

the absence of a specific injury in the records of Dr. Dow, claimant offered:

No, other than maybe just a misunderstanding or - I really don’t
know. (T. 37).

Claimant maintains that she know for a fact that she did tell Dr. Dow how she hurt herself. 

Regarding the afore, the claimant testified:

I told him that, at first, I thought I was just sore from palletizing,
but I thought I had pulled a muscle or something. (T. 37-38).

Claimant offered that she relayed the history of her injury to Dr. Dow three (3) or four (4) times. 

Claimant acknowledged receipt of a April 22, 2009, letter from Dr. Dow, which is included in the

evidence, addressing the misunderstanding of a specific injury.  In commenting on the letter,

claimant testified:

Well, it says that - where’s it at?  Something about pushing 
and pulling on stuff all day.  And when we saw you, you advised me
you were not aware of any injury, but thought that your shoulder was
sore from just pushing on things all day.  (T. 38).

Claimant maintains that she told Dr. Dow “that I realized that I had hurt my self when I was
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palletizing, and that I thought I might have pulled a muscle”. (T. 38-39).

The testimony of the claimant reflects that Dr. Dow never told her what her complaint

was, in terms of a diagnosis, however he did provide her medication.  Claimant testified that the

MRI on her shoulder showed a tear in a tendon in the shoulder.  Claimant testified that it is her

understanding that the afore is the product of a specific incident rather than from gradual wear-

and-tear.  The testimony of the claimant reflects that Dr. Dow referred her to a specialist, Dr.

Jason Brandt, in Jonesboro.  In April 2009, claimant testified that while she went to the clinic of

Dr. Brandt she was unable to see the doctor. 

The testimony of the claimant reflects that she had not had any further conversation with

anyone at respondent-employer about having injured herself at work when she attempted to see

Dr. Brandt and was turned away.  Claimant explained that when she was turned away by Dr.

Brandt’s office she went to see Tracy Brock, in Human Resources.  Regarding the afore, claimant

testified:

Because I knew I needed something done, and I didn’t know
what was going on, and I thought maybe she could help me. (T. 41).

Claimant testified that she has not gone to Ms. Brock earlier because she didn’t realize she was

suppose to go to her.  

Claimant acknowledged that she went through orientation when the plant opened, and that

action to be taken in the event of a work-related injury was discussed.  With respect to the

reporting of a work-related injury, the testimony of the claimant reflects:

Actually, I thought just me telling Tony was good enough. (T. 41).

The claimant testified that only she and Ms. Brock were present at the first meeting and that she
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does not remember what happened.  The claimant testified that a day later another meeting was

had.  Regarding the results of the second meeting, the claimant testified:

I know that she went and got Katie that day, and then we had
a meeting with Tony. (T. 42).

Claimant explained that Katie was over safety.  Claimant asserts that during the meeting Mr.

Hanusowski was asked whether he had any knowledge of the injury, and responded:

At first, he said that he did n’t know anything was wrong with
me. (T. 43).

The claimant testified that while she told Mr. Hanusowski about the injury to her shoulder

shortly after its occurrence, she did not have any other discussion with him on the floor about it. 

Claimant acknowledged a incident when she was experiencing severe pain in her right shoulder

when she was in the break room and a co-worker, Tommie Richey, had to get Mr. Hanusowski. 

Claimant testified that while she did not have a conversation with Mr. Hanusowski in the break

room, Tommie Richey did.  Claimant testified that at the time of the afore she was in tears and the

Mr. Hanusowski did not ask her any questions about her pain nor did he appear show any concern

about her pain.     

The testimony of the claimant reflects that following the meeting her workers’

compensation claim was eventually filed. Claimant acknowledge providing a statement to an

insurance adjuster. 

The claimant was directed to respondents’ designated medical provider, Dr. Michael Lack,

following the meeting.  Claimant testified that she was seen by Dr. Lack on one occasion,

however did not receive any medical treatment from same.  The testimony of the claimant reflects

that by the time she was seen by Dr. Lack she had already undergone an MRI pursuant to the
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direction of Dr. Dow.  Dr. Dow referred the claimant to Dr. Brandt.

Claimant testified that she was referred by her family doctor, Dr. Jay Little, to Dr. Brian

Dickson, another Jonesboro orthopedic physician, for her right shoulder complaint.  Claimant

explained that she changed treating physician from Dr. Dow to Dr. Little because she was not

happy with “how Dr. Dow had done” her. (T. 47).  Claimant noted that Dr. Dow had provided

her with some anti-inflammatory pills that did not work and sent her to physical therapy which

made her symptoms worse.  

The testimony of the claimant reflects that she was Dr. Dickson around the end of May

2009, near Memorial Day.   The claimant under went right shoulder surgery under the care of Dr.

Dickson on June 5, 2009, and remained off work until August 2009, as a result of same.  The

testimony of the claimant reflects that the surgery and post-surgery physical therapy provided

relief of her right shoulder pain.  The claimant testified that while her right shoulder still bothers

her at time, it is nothing major like it was.  Claimant is not taking medication relative to the right

shoulder complaint. The claimant is no longer under a doctor’s care for her right shoulder

complaint and has returned to her regular duties.

The testimony of the claimant reflects that the cost of her shoulder surgery was paid by

her health care provider, Health Advantage.  Claimant denies that she received any short-term

disability benefits while she was off work for the right shoulder surgery.  Further, claimant denies

that she had any short-term disability available to her.  Claimant testified that while the premium

cost for short-term disability benefit was deducted from her paycheck, she was notified that she

could not use it until after a year.  Claimant noted that she paid for both short-term and long-term

disability benefit through payroll deduction.      
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The claimant received unemployment benefits for the entire time she was off work from

May to August 2009.  The claimant testified that she has since received notification from

Employment Security Division that she will have to repay the unemployment benefits.  The

evidence discloses that the claimant received $300.00 per week in unemployment benefits from

May 8, 2009 through June 28, 2009, and $236.00, per week from June 29, 2009, through August

16, 2009.  

During cross-examination, the claimant acknowledged that her work history has consisted

of a factory-type job -  to include assembling lawn chairs for one and one-half (1 ½ ) years; and 

eight (8) years at Tasty Freeze.  During her employment with respondent-employer claimant

rotated hourly her work station throughout the shift.  Claimant did not perform the palletizing

every day.  The testimony of the claimant reflects that she performed the palletizing duties once or

twice a month.

The claimant maintains that while she knew the point in time that she sustained her right

shoulder injury, it was not until the April 27, 2009, meeting with supervisory personnel of

respondent-employer that she figured out or arrived at the date of injury as February 11, 2009. 

Claimant continued:

Actually, Katie is the one that said February 11th . . . and I 
agreed with her. (T. 55-56).

The testimony of the claimant reflects that she continued working following the injury to

her right shoulder in February 2009.  Claimant concedes that she did not notice an physical

problems with the pallets on the night of her injury.  

The claimant does not dispute that during her deposition she testified that there was no
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pop or burning sensation experienced, that she could remember, when she sustained her right

shoulder injury.  Claimant asserts that while she does not remember exactly what she said during

her deposition, she does “know there was something that happened in there (her shoulder)”.  (T.

57).  Claimant does not disputed that she rated the pain level in her right shoulder at a one (1) or

two (2) on a scale of 1-10, following her injury on the date of its occurrence.  

Claimant testified that the following morning the pain level in the right shoulder was a 10

on the pain scale.  Nevertheless, the claimant acknowledged that she did not report her right

shoulder injury to her supervisor, Mr. Hanusowski, or other supervisory personnel.  Claimant

maintains that she did tell her supervisor about her injury before she went to the doctor for

treatment.  The testimony of the claimant reflects regarding the reporting of her injury to Mr.

Hanusowski:

I don’t remember that it was the same day I went to the 
doctor that I told him or not.

*       *       *

I don’t recall exactly how I told him.  I just told him I did
it palletizing. (T. 60).

The claimant acknowledged that she did not talk to Mr. Hanusowski during the incident in

the break room when she was experiencing severe pain in her right shoulder.  The claimant does

not disputed that information regarding the reporting of work-related injuries was disseminated

during her orientation when she was employed by respondent-employer.  The claimant’s signature

appears on an August 22, 2008, acknowledgment form affirming that she had gone through

orientation.

Claimant disputes that it was not until April 22, 2009, that she reported her right shoulder



11

injury to supervisory personnel of respondent-employer.  The claimant acknowledged the

presence of her signature of a Form AR-N, Employee Notice of Injury, which reflects the date

that the employer was notified of the accident as 4/26.  Claimant maintains that information on the

Form AR-N that she told Mr. Hanusowski of the injury in February 2009 was omitted because

she was told how to fill out the document by supervisory personnel of respondent-employer. 

Claimant wrote the description “right shoulder became sore after palletizing” on the Form AR-N.

The claimant acknowledged that during the April 22, 2009, meeting with supervisory

personnel she was questioned about what happened and why she had not reported it.  The

testimony of the claimant reflects that she informed Ms. Brock before the meeting that she had

reported her injury to Mr. Hanusowski.  Claimant testified that the first time that she talked to

Ms. Katherine Rollins was during the April 22, 2009, meeting.  The testimony of the claimant

reflects that during the meeting Mr. Hanusowski responded that “he didn’t know what happened”,

with respect to her injury, and that it had not been reported to him. (T. 65).  Claimant testified

that she did not object to the statement of Mr. Hanusowski because she was really upset.

The claimant has been to the office of Tracy Brock a couple of days prior to April 22,

2009.  Claimant acknowledged that she had taken off-work slips at the time of the earlier April

20, 2009,  visit to Ms. Brock’s office.  The claimant had undergone the MRI at the time. 

Claimant asserts that she did not tell Ms. Brock at the time that she had gotten hurt on the job

because she thought she knew.  Claimant denies that she was asking Ms. Brock about short-term

disability at the time of the April 20, 2009, visit to her office.   Claimant continued:

We were talking, and she just volunteered that I wasn’t
eligible for short-term disability, and I just kind of looked at 
her, and I was, like, I didn’t know why she would say that. 
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I was confused, why she was talking about short-term
disability. (T. 66-67).

Claimant denies that she inquired about workers’ compensation benefits at the time.  

The claimant acknowledged that from February 2009, when she first started seeing a

doctor for her right shoulder complaint, until her April 2009, meeting with Ms. Brock she was

using her group health insurance.  Claimant acknowledged that between seeing Ms. Brock on

April 20,2009, and the April 22, 2009, meeting, she attempted to see the orthopedic physician,

Dr. Brandt, however was unable to see him.  The testimony of the claimant reflects that she was

unable to see Dr. Brandt because her complaint “was a workman’s comp claim”. (T. 68).

The claimant acknowledged that Dr. Dow was her family physician at the time of her

February 2009, visit for her right shoulder complaint.  Claimant disputes the history of her right

shoulder complaint as reflected in the February 18, 2009, office notes of Dr. Dow.  Claimant

acknowledged subsequent contacts with Dr. Dow’s office as well as physical therapy.  Regarding

the entry in the physical therapy notes of the presence of pain for two (2) months and “etiology”

unknown, claimant responded that she did not have a clue.  Claimant maintains that the records of

both Dr. Dow and the physical therapist are inaccurate with respect to the history of her injury.

(T. 70).  

The testimony of the claimant reflects that she does not recall what she told the physical

therapist.  The claimant acknowledged that the physical therapy notes recite, “she has not injury

to speak of”. (T. 70).  Claimant testified that after she was unable to see Dr. Brandt on April 22,

2009, she called Dr. Dow’s office and spoke with him.  As a result of the afore, claimant testified

she received the April 22, 2009, letter from Dr. Dow.  
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The claimant testified that the respondent scheduled the April 22, 2009, visit to Dr.

Michael Lack.  Claimant acknowledged that the records of Dr. Lack do not reflect that her right

shoulder started hurting after stacking pallets.  The testimony of the claimant reflects, regarding

the afore:

No, I didn’t say anything about stacking pallets. (T.71).

During re-direct examination, claimant explained that she was referred to Dr. Brandt by

Dr. Dow, and that Dr. Brandt refused to see her because the injury was a work-relate.  Claimant’s

testimony reflects that she did not complete any forms at Dr. Brandt’s office.  Further, claimant

denies that she told anyone in Dr. Brandt’s office that her shoulder complaint was work-related.

(T. 74).  Claimant denies that Dr. Dickson was the first physician that she told that her complaint

was work-related.   The testimony of the claimant reflects that she does not recall discussing the

mechanism of her injury with the physical therapist, to whom she was referred by Dr. Dow. 

  The claimant present the testimony of several witnesses on her behalf relative to the

claimed February 11, 2009, right shoulder injury.  Ms. Shannon Smith, who has been employed by

respondent-employer since July 2008, works as a Production Specialist along with the claimant. 

In describing the mechanics of her job duties, Ms. Smith testified that she works on the assembly

lines, some of which entails placing products in boxes.  Ms. Smith testified that they are suppose

to rotate the lines every hour. 

Ms. Smith testified that she may have been working in the area with the claimant on the

night that the night that the claimant asserts she was injured.  Ms Smith’s testimony reflects that

she worked in the general area as the claimant and on the same shift.  Regarding her recollection

of noticing the claimant having some physical difficulties in the early part of February 2009, Ms.
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Smith testified:

I remember being on second shift, and her complaining about
her shoulder hurting.

I don’t know what month, but I do remember that. (T. 11).

Regarding which shoulder was hurting, Ms. Smith relayed:

I just vaguely remember her holding it.  I think it was this 
side (indicating).  I’m not sure. (T. 12).

Ms. Smith indicated the claimant’s left shoulder as the source of pain.  Ms. Smith continued:

I just remember her coming from the back of the line and
saying that her shoulder was hurting, and she was holding her 
shoulder. (T. 12).

Ms. Smith acknowledged having a brief discussion with the claimant, however does not recall the

specifics of same.  The testimony of Ms. Smith reflects that prior to the afore she could not recall

the claimant ever complaining of shoulder pain.  Subsequent to the night of the claimant’s

complaint, Ms. Smith testified:

I vaguely recall it was a consistent thing, cause we had 
rotated around her on the lines. (T. 13).

Ms. Smith testified that she did see the claimant crying at work:

I mean, yeah, I saw her crying, I’m gonna ask her what’s
wrong?

That her shoulder was hurting.

It was her holding her shoulder.

It was on the line, when I remember her crying. 

*       *       *

I just remember seeing her and her crying on the line.
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I don’t remember doing anything about it. (T. 14-15).

Ms. Smith’s testimony further reflects, regarding the claimant:

One night, I was working on the line with her, and I saw
her crying.  That’s all I remember.

Now, I know why she was crying, cause of her shoulder.
I don’t remember her being taken off the line or anything. (T. 15).

During cross-examination, Ms. Smith testified that while the claimant told her that her

shoulder was hurting, she did not tell her about any particular event or incident that caused her

shoulder pain.  Ms. Smith is unaware if the claimant informed anyone in a supervisory capacity in

February or March 2009, of her shoulder complaint.  Ms. Smith candidly acknowledged that if the

claimant said that she told her that she hurt her shoulder palletizing, she is not in a position to say

that the conversation did not take place, only that she does not remember it. (T. 18).

Levita Ann Keel testified that she has been employed by respondent-employer since

August 2008, when the plant opened.  Ms. Keel also worked as a Production Specialist in the

same department as the claimant but not necessarily on the same line.  The testimony of Ms. Keel

reflects that she is familiar with the claimant through work at respondent-employer.  Regarding

her observation of the claimant relative to any injury, Ms. Keel testified:

I remember her saying - complaining with her shoulder hurting
or her arm or   .   . .

I can only tell you around - the only reason I remember is, 
probably, last February, cause we shut down in March, and I remember 
some time around in there, we rotated around her. (T. 21).

The testimony of Ms. Keel reflects that she has no recollection of a specific day that the claimant 

was injured.  Ms. Keel’s testimony reflects:
I just remember one day, we started rotating around her,
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you know, complaining that she was hurt or her arm was hurt. (T. 22).

Ms. Keel continued, as to whether she inquired of the claimant regarding her complaint:

I mean, maybe.  I mean, I can’t specifically - I can’t tell you,
yes, or no, but, I mean, cause we all are in a - you know, we’re working
on the same line.  I mean, we hear we listen, but, I mean, I may listen,
but I just know that she said that her arm was hurting, or her shoulder.
(T. 22).

Ms. Keel noted, with respect to the working of the employees on the line:

We all took turns.  We all help each other out.  You know,
if somebody’s sick a day, they’ll say why don’t you stay on this
and we’ll do this for her. (T. 23).

Ms. Keel credibly testified regarding her observation of the claimant and any complaints that she 

became aware of the claimant hurting:

Yeah.  I mean, just one (1) day, but, I mean, I can’t tell 
you what day.  I mean, I can’t say a specific day - I don’t   .   .   .

Just that her shoulder hurt, I mean. (T. 23).

Ms. Keel testified that she does not remember if the claimant talked to her about how she hurt 

herself.  

Tony Hanusowski testified that during his employment with respondent-employer he

worked as a shift leader.  Mr. Hanusowski left the employment of respondent-employer on

September 30,2009, to open his own business.  Regarding his past employment history, the

testimony of Mr. Hanusowski reflects:

I’ve been in manufacturing for about the last twenty (20) years,
and I’ve been a lead-operator, shift supervisor for ten (10) years, at that
time; a human resource manager for three (3) years, and a project person
in a plant for abut three (3) years. (T. 79).

Mr. Hanusowski testified that there are certain policies and procedures that are followed relative
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to reports of work-related injuries.

The testimony of Mr. Hanusowski reflects that he would have been the appropriate person

for the claimant to report a work-relate injury.  Mr. Hanusowski testified regarding how he first

learned that the claimant was hurt:

Well, it goes back to - we were n the break room.  As far as
her being hurt and as far as her having gotten hurt, I don’t know - but,
in the break room, at some time prior to all this thing occurring, there 
was a girl that she worked with that said Chris is hurting, and needs to 
go home.

And I said, okay, she can go home if she needs to.  All she 
needs to do is let me know that she’s leaving, and she - I think she 
chose not to go home because she either didn’t hurt that bad, or she
needed to work, so, I didn’t force her to go home. 

And said that she was just hurting, hurting around her shoulder
area or something like that.  (T 80).

Mr. Hanusowski acknowledged that he did not talk to the claimant at the time of the above

occurrence.  Mr. Hanusowski testified that he did not recall the claimant telling him about a

specific incident of getting hurt on the job. (T. 81).  

Mr. Hanusowski testified that at some point he did talk to the claimant about her shoulder

complaint:

I did.  I’d heard that - maybe after this happened in the break 
room that night - I had either seen her later that night or the next day 
out on the production line, and asked her how she was doing; she said
that she was sore, and that she was going to see some type doctor soon
- the next day or so.  And I was just, basically, talking with her about
it, and I said - I said something to the effect of wonder when this happened
or how you did that, or something.  And, as I recall, I think she said, 
I don’t know, I guess here - something to that effect.

And I thought, hmmm, and then I thought - right away, my
first thought is that, if it happened here, you surely would have told
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me and I would write it down, because it’s something I’ve been doing
for years in my previous work.  And I just thought that seemed kind of
odd.  Or, either she was just saying she really didn’t know - she guesses
here, because she moves boxes and things like that at work, and maybe
she doesn’t at home. (T. 81-82).

Mr. Hanusowski testified that he did not recall the claimant mentioning anything about lifting or 

moving a pallet and getting hurt.  

The testimony of Mr. Hanusowski reflects regarding a subsequent meeting had with the 

claimant and other supervisory personnel relative to the claimed injury:

I think it was soon after that day, I walked up to her on a 
production line and, again, talked to her some more about it, and she -
I may have asked her - said something to the effect of, Chris, if it happened
here, and you reported it, this thing might out differently - meaning it 
would, if it’s for sure, certainly be a workers’ comp claim, I’m assuming.
And then - then, I went on - went on and visited with other people and 
finished the shift.  And, as I recall, I think it was the very next day, that’s
when Tracy called me to the front and asked me did she ever report an
injury to me - said she was - said she’d got hurt on the job.  And that’s 
when I - if that’s the meeting that we had that you’re referring to - and I 
said that, no, she didn’t report anything to me, and I felt like that maybe 
I’d - I told her that, you know, I led her down this road that, if you got 
hurt here, then it would have been a workers’ comp claim.  So, I felt like
I had given her that idea, almost, for some reason, that the next day she had
come in and said that’s exactly what it’s turning in to be. (T. 82-83).

Mr. Hanusowski testified that he talked with the claimant on April 21, 2009, prior to the April 

22, 2009, meeting.  Mr. Hanusowski offered that the claimant has never mentioned anything 

about an incident at work as the basis for her shoulder pain.  Mr. Hanusowski testified that 

during the April 22, 2009, meeting he relayed that the claimant had never told him about an 

incident of getting hurt on the job.  Mr. Hanusowski added that the claimant did not dispute his 

statement at the meeting.
During cross-examination, Mr. Hanusowski testified that the first that he knew about the
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incident was in the break room when Tommie Richey came to him:

Right.  She was sitting at a table, I think, beside me, and was
just talking across the table to me. (T. 84).

Mr. Hanusowski is uncertain of the month of the afore.  The testimony of Mr. Hanusowski

reflects that Ms. Richey said something to the effect that “Chris is really hurting”. (T. 84). 

Regarding any request of Ms. Richey that he come over and see the claimant, Mr. Hanusowski’s

testimony reflects:

I don’t recall.  I mean, she - I think Tommie Richey was sitting
at the table on this side of me - I’m here (indicating), and I think Chris
was over on my right side at the next table or two (2) over.  So I could 
kind of see that she was there and the she was - (T. 85).

The testimony of Mr. Hanusowski reflects that he was in close enough proximity to the claimant

in the break room to see that she was “cry and hurting”. (T. 85).  Mr. Hanusowski acknowledged

that he did not talk with the claimant, but only Ms. Richey.  Mr. Hanusowski offered that the next

day he did talk to the claimant on the line:

I think it was the next day, because I was asking her about 
her shoulder being hurt, just to - seeing how she was doing - is what 
I think it was. (T. 85).

Mr. Hanusowski concedes that the claimant said that she “guess” she hurt her shoulder at

work.   The testimony of Mr. Hanusowsk reflects that when the claimant made the statement he

did not report to the office that she had raised the possibility of hurting her shoulder at work. 

Regarding when the claimant said she was going to the doctor for her shoulder complaint Mr.

Hanusowski testified:

Yes - let me back up, please.  I don’t remember, actually, if I
went and said - I might have to Tracy after she said,  maybe I did it 
here or I think I could have done it here.  I think I might have mentioned
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that to Tracy, maybe, but I’m not sure, because I knew that she didn’t
report it to me at the time that it happened, so I didn’t have any 
documentation of it.  So, I think if I did say that to Tracy, I was just kind
of like, heads up, she could be coming to see you about something that
may have occurred here. (T. 86).

Regarding the timing of the claimant’s shoulder complaint, the testimony of Mr.

Hanusowski reflects:

That’s what - that’s what I can’t remember on the timing -
that’s my point.  I don’t remember being contacted by Chris anytime
during February, whatsoever, about any incident.  What I do remember
is when Tommie Richey first told me she was hurting and, from what 
I’m understanding, that was in April.  That’s the first time I remember
hearing anything about it, whatsoever, or talking to her about being 
hurt. (T. 88).

The testimony of Mr. Hanusowski reflects that he worked around the claimant daily, with the

exception of days off.  Further, Mr. Hanusowski testified that every day that the claimant worked

he was her supervisor:

That’s correct.  If there’s a hundred (100) people in there, I
don’t spend a lot of time with each person, obviously. (T. 88).

Regarding his knowledge or information about someone under his supervision experiencing a 

problem, physical injury or illness that they have relayed to other, Mr. Hanusowski testified:

I think it’s fair to say that I usually find out, because someone
else, if that person don’t, lets me know that so-and-so’s hurting or 
so-and-so needs to be moved because of something like that. (T. 88-89).

While the testimony of Mr. Hanusowski reflects that as the supervisor he usually get all the

rumors going around, and that if someone’s walking around holding their shoulder and crying that

information would be bought to his attention, it was not until April 2009, that he knew anything

about the claimant’s shoulder complaint or that he had a conversation with the claimant about her
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injury. (T. 89).

Mr. Hanusowski testified that in his office people complain about non-work-related

problems at work all the time.  Likewise, Mr. Hanusowski testified that employees took off from

work to go to the doctor for personal issue all the time.  Mr. Hanusowski maintains that the

claimant never reported to him that she hurt her shoulder moving a pallet at work.  

Regarding any knowledge that he had that co-workers of the claimant were rotating

around her on the line and assisting her in doing her job duties prior to his conversation with Ms.

Richey in the break room, Mr. Hanusowski testified:

I don’t think so - not specifically.  But, that’s to say, where they
work out there on the line, they - it’s standard procedure to rotate at a 
time frame interval that keeps you from doing the same job too repetitively
for too long.  And so, it’s not mandated by, you know, it’s not a certain
position they go to every single time, but it’s, you know, work as you see
fit, and work together as a team - rotate your positions. (T. 91-92).

Mr. Hanusowski testified that he was unaware that co-workers of the claimant were assisting her

on the line doing her work prior to the break room incident.  

The testimony of Mr. Hanusowski reflects regarding his responsibilities as a shift leader in

the employment of respondent-employer:

Basically, the highest ranking person during the shift at the 
production facility there; responsible for safety, quality, efficiency, 
and production. (T. 93).

Mr. Hanusowski acknowledged that as shift leader employees were to report injuries to him.  Mr. 

Hanusowski’s testimony reflects that he did not speak directly to the Ms. Miller in the break 

room when he was informed that she was experiencing pain:

That’s correct.  She was sitting over there, and appeared to be 
crying to me and either I asked her, or I asked her through Tommie 
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Richey, that if you need to go home, you can, or told her that she could,
and she somehow indicated that she was fine, or she was gonna stay
there and work, she needed to stay there. (T. 93).

With respect to any affirmative action taken by him relative to the break room incident involving 

the claimant, Mr. Hanusowski’s testimony reflects:

Well, by being there, and Tommie was - put it this way -
basically, being her spokesperson, she didn’t come to me, I seen that 
she was upset.

But I have a lot of people out there that get upset and they are 
liable to go off by theirself on a table and be upset and be emotional, 
and I don’t think - I didn’t make it a practice to go around and ask each
one of them what their issues were, because a lot of time it may not be 
my business. (T. 94).

Regarding his conversation with the claimant subsequent to the break room incident, Mr.

Hanusowski testified that the claimant relayed that she did not know where her shoulder pain

came from and that it may have happened at work.  As to whether he followed up with the

claimant to specifically inquire of a nexus between her shoulder complaint and work-related

activities, Mr. Hanusowski’s testimony reflects:

I don’t recall, Judge.  Like I said, I think I - I think I went to 
Tracy, maybe, and said a potential claim could be coming up if she 
said that she could have hurt herself here, but I don’t have it documented
because it wasn’t reported to me, if that happened.

*       *       *

Well, the way I followed up on it, I would say, is that, not that
evening, but like, the next day, when I went up to her to talk to her, and
I made the statement that, Chris, if it’s something hurt you here, an 
incident hurt you here, you should report it to me, then this thing plays
out differently, because it becomes a workers’ comp claim.  And so, that
was just the next day after, you know, that other .   .   . (T. 95).

Mr. Hanusowski acknowledged that he never asked the claimant directly if her shoulder 
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complaint was the product of an injury at work:

No, I didn’t, but she volunteered the information that she 
guesses it may have happened here. (T. 96).

Katherine Rollins is the Environmental Health and Safety Manager for respondent-

employer.  Ms. Rollins testimony reflects that her job duties/responsibilities involve handling all

the safety and environmental work for the facility, to include workers’ compensation.  Ms. Rollins

testified that she has perform the afore type of work for about twenty (20) years.  Ms. Rollins’ job

responsibilities for respondent include overseeing the pre-employment orientation program.  In

terms of the areas covered during employee orientation Ms. Rollins testified:

Yes, basically, we have a general awareness kind of section,
that’s done in our organization, and it covers reporting claims, and 
how we do the work program. (T. 98).

Regarding her first knowledge that the claimant was asserting a work-related injury, Ms.

Rollins testified that it was April 22, 2009, when Ms. Brock came and got her out of the office. 

The testimony of Ms. Rollins reflects with respect to the April 22, 2009, meeting:

Basically, she told me that she had seen Christine in the hallway,
and had a conversation that she was upset, and she didn’t know what was
wrong, and she said that her shoulder was hurting and that Christine had 
said that she was getting the run-around from the company.  And, when
Tracy gave her - questioned her further - she said, well, is it work-related,
and Chris said, yes.  And Tracy asked her to come to the office and talked
to me and Tony and Tracy.

*       *       *

Initially, Tracy was told by Tony, and I just asked her, you know, 
what happened, and she said she had hurt her shoulder.  And I asked her
how she thought she had hurt it, and she said that she had been palletizing.
And by the time she had that conversation, Tracy was back. (T. 99).

Ms. Rollins testified that the claimant did not tell her about a specific incident, adding:
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Not really.  The impression I got was that she had been 
moving boxes palletizing. (T. 100).

Ms. Rollins’ testimony reflects that the claimant did not say anything to her about an injury to her

shoulder before April 22, 2009.  Ms. Rollins continued, regarding the April 22, 2009, meeting:

Yeah, and it was my understanding that she told Tracy that 
she gotten hurt and, at that point, I pointed out that I hadn’t been 
advised.  Tony said he did not - and I just basically clarified for her
that it was very important for her to tell him that it was work-related
because we have a lot of - when we don’t know the particulars about
claims, whether it’s work-related or not. (T. 100).

During cross-examination, Ms. Rollins testified that at the April 22, 2009, meeting the

claimant did not relay that she had previously reported her shoulder injury to Mr. Hanusowski as

being work-related, adding:

She did not - she did not even direct that she actually had a 
conversation with Tracy.

I was there - only, that’s when we all got into the room.  During
that meeting, we basically, at that point, asked her, you know, did you -
at that point, it was pointed out, and Tony was there, and he said, I did 
not get a report from you.  So that was, to my knowledge of it. (T. 102-103).

Ms. Rollins was in the room with the claimant and supervisory personnel during the April 22, 

2009, meeting.  Ms. Rollins denied that she observed the claimant present any expression in 

response to Mr. Hanusowski’s statement:

Actually, I didn’t - my impression was she really didn’t have
much of an expression at all. (T. 103).

Ms. Rollins testified that subsequent to the April 22, 2009, meeting she heard about a

conversation regarding the break room and the claimant crying in which Mr. Hanusowski was

present.  Ms. Rollins acknowledged that to her a report of moving boxes at work is synonymous
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with palletizing.

Tracy Brock who works in Human Resources for respondent-employer testified regarding

her job duties and responsibilities:

I have done insurance, benefits, terminations, employment,
disciplinary actions, any kind of employee issues.  I normally do not
handle any workers’ comp. (T. 106).

Ms. Brock testified regarding her first knowledge of the claimant’s shoulder problem:

On April 20th , Barbara - I always call her Barbara - came to my
desk and told me she had a torn rotator cuff.  And I assumed she was 
telling me to check on her FMLA.  I can’t remember if she said she was
gonna have to have surgery or not, but I started explaining the FMLA 
policy to her and told her she had to be there a year to be eligible for 
FMLA, and told her that any attendance issues would count against the
corrective action of the attendance policy, so she would really need to 
watch her attendance so that she wouldn’t get in trouble with her job.
And she looked at me and said, so I’m not gonna get to file for short-
term disability?  And I said, no, you’re not eligible for that; that’s 
another policy that you have to be here a year, but we could give you 
an unpaid leave of absence, and that would count off on her attendance
policy.  And she laughed. (T. 107).

Ms. Brock’s testimony reflects that at no time during her conversation with the claimant on April

20, 2009, did the claimant indicate that she had a work-related injury.  Ms. Brock denies that she

bought up the topic of short-term disability during the April 20, 2009, conversation with the

claimant.  

Following the April 20, 2009, conversation with the claimant, Ms. Brock testified

regarding the next time that she discussed anything with the claimant:

The next time I saw Ms. Miller, I was walking down the hallway;
I saw Barbara in the hall crying, and I asked her what was wrong, because
she was obviously upset.  She said she felt like she had been getting the
run-around.  And I asked her what was going on.  She said that she had
seen all kinds of doctors about her arm and she had went to the doctor
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that morning and they wouldn’t see her until they had authorization 
from us.  And I said, why would they need authorization from the company
- are you saying this is a work-related injury, and she said, yes.  I said,
when did it happen?  And she said, sometime back in February.  I said, 
did you report this to Tony or to Katie, and she said yes.  I know what 
our process is, and so I knew that they could not be aware of the policy
- or they were not aware that this had happened..  So, I said, Barbara, why
don’t you go into the break-out room and I’ll come get Tony and Katie 
and we can see what we can get settled.  And, at that time, I sent her to 
the break-out room, and then I went and got Katie, and then I went to get
Tony.  At the time Tony and were walking up, I was telling him what was
going on, and he said, Tracy, I just talked to her, and I may have put this
thought in her head, because we were talking about, you know, what would
have happened if it was a workers’ comp injury last night. (T. 108-109).

Regarding the manner in which the February 11, 2009, date was identified as the claimant’s date

of injury, the testimony of Ms. Brock reflects:

I went inside - you know, I got Katie and Tony - we came into
the room.  They started talking about what was going on, what had 
happened.  Katie said - Katie wasn’t even aware of who Barbara was, 
particularly, and so she had not talked to her before, and she said that 
you never discussed this with me, because Barbara had told me she had
spoke with him.  Tony said you hadn’t told me, and she did not deny 
that.  We told her we needed to give her - they told her that she needed
to complete the injury report and that she would go to a company doctor
- that you don’t go to your own doctor, if it’s a work-related injury - we
follow it every step of the way.  And they went on and filled it out.  She
also had a form from a doctor, stating that she - I can’t remember if it
was she needed to stop work, or if it was on light duty.  But, whenever
there’s an injury, you know, if there’s any kind of restriction, we have to 
take you off work. (T. 109-110).

Ms. Brock maintains that other than telling that the injury occurred sometime in February, the 

claimant never discussed a specific incident as the basis of her injury.  

During cross-examination Ms. Brock clarified the policies of respondent-employer with

respect to injuries and benefits:

There is a difference in knowing somebody is hurt and knowing
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that they had a work-related injury; there’s two (2) different ste of 
policies, so, you know, there’s a - if somebody gets hurt outside of 
work, and gets hurt inside of work - so it’s very important that they
state that it was a work-related injury, so you know how to react. (T. 112).

Regarding the point in time, if ever, that Mr. Hanusowski relayed that he had talked to the

claimant or seen her crying in the break room, prior to the April 22, 2009, meeting, Ms. Brock

responded:

On the way up, whenever I called him and said we needed to
discuss with him and Katie and Barbara, about an injury, he told me 
that he thought he had put the idea in her head, because he had talked
to her the night before, and he told her if it was work-related or if it was
a workers’ comp, it would have been handled a different way. (T. 113).   

Ms. Brock acknowledged that her job duties do not entail workers’ compensation claims, and as

such, the claimant was not required to report a work-related injury to her.  

Ms. Brock’s testimony reflects that at the time she encountered the claimant and the

claimant relayed that she though she was getting the run-around the claimant did not tell her that

she had told someone about her injury at an earlier time.  At the point that the claimant informed

her that she had injured her shoulder at work Ms. Brock testified:

Oh, yes, I asked her if she had told Tony or Katie, because 
Tony’s her supervisor and Katie’s the Safety Manager, and she said,
yes, she had.  That’s why I went to get them to see if it had been handled
the way it normally should be handled. (T. 115).

Ms. Brock testified that while Ms. Rollins provided the Form N to the claimant she does not 

recall if she provided assistance to the claimant in completing the form.

The testimony of Ms. Brock reflects that the second shift of respondent-employer ends at

11:15 p.m.  Regarding the chronology of her contact with the claimant during the April 2009,

time frame, Ms. Brock testified:
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The time when we got together, she came to me the first 
day on the 20th ; I told her she wouldn’t get short-term disability; 
on the 21st , Tony talked to her about workers’ comp; and on the
22nd , is when she claimed workers’ comp. (T. 116).

Ms. Brock noted that the claimant saw her on April 22, 2009, after the doctor.  Regarding the

short-term disability, Ms. Brock’s testimony reflects:

People come to me to discuss attendance, because we do 
have an attendance policy.  They com e to me to file for or notify
the company of a need to take FMLA, Family Medical Leave Act.
They come to me to file for short-term disability, and I help them
process and get all these things going. (T. 117).

The medical in the record reflects that the claimant was seen on February 18, 2009, by Dr.

Timothy Dow at the NEA Clinic at 4:54 PM, with a chief complaint of right shoulder pain.  The

clinic not of the visit further reflects:

HPI
This lady works on an assembly line.  She continuously pushes
things with her arms.  Work is not too heavy she has reached the
she is having so much pain she does not think she can go on.  The
pain is directly over the right acromioclavicular joint.  She does 
not remember any injury.  She has not had any problem like this 
before.

*       *      *

Physical Exam

*       *       *

Right shoulder: Slight crepitance with motion of the shoulder.
The crepitance occurs directly over the acromioclavicular area.
She is tender to palpation at the AC joint.  She is not tender 
over the bicipital groove or the anterior or posterior joint lines.
Assessment
Sprained right acromioclavicular joint 2/04/2009 (840.0)
This clinically be seems to be an overuse syndrome with 
arthritic change in the right AC joint.
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*       *       *

Plan
I have recommended anti-inflammatories and pain medicine.
If this persists she will need referral to physical therapy and
orthopedics.  She is aware of this.  I have recommended she
remain off work for 3 days to see if this will improve. (CX. #1, p. 1-2).

The claimant was next seen by Dr. Dow on March 18, 2009, for her right shoulder complaint.  

The clinic note relative to the March 18, 2009, visit reflects, in pertinent part:

HPI
I saw this young lady in February with complaints of pain at the 
right AC joint.  She also has some pain in the trapezius area of
the right arm.  She works on the assembly line at continuously 
move parts with her right hand.  She has no injuries to this area.
The pain has been intermittent but is now severe again.  Mobic
upset her stomach so she could not take it.
Active Problems
Sprained Right Acromioclavicular Joint 04 Feb 2009 (840.0).
Physical Exam
General: Mild crepitance on passive movement of the right
shoulder.  She is tender over the AC joint and has increased
pain in this area with movement.  I could find no focal tender
area of trapezius and she has normal range of motion of the
neck.

*       *       *

Plan
We discussed the possibility of an overuse syndrome.  Discussed
possibility of changing jobs at work.  I recommended either 
orthopedic evaluation or evaluation by Dr. Terry Braden. (CX. #1, p.4).

The medical in the record reflects that on April 9, 2009, the claimant was seen at the 

NEA Clinic for physical therapy by Jeff Ramsey pursuant to a referral of Dr. Dow for an initial 

assessment.  The clinic notes relative to the afore visit reflect, in pertinent part:

Primary Diagnosis: Right Shoulder Pain (719.41)

*       *       *
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Conclusion: Pt today present with pain during AROM of the right
shoulder.  She has no injury to speak of.  The clavicle is tender at
bot the SC and AC regions.  She points to the right posterior shoulder
in the region of supraspinatus and infraspinatus as another region
of pain.  Strength is good.  AROM is limited in flexion and abduction.

*       *       *

Chief Complaint
Ms. Miller is a 35 y/o female admitted with shoulder pain.  She
reports that pain has been present for the past two months, etiology
is unknown.  She reports a pinching sensation along the clavicle 
which then proceeds to the suboccipital region causing headaches.
She has been taking medications as prescribed which provide 
temporary relief.  She denies numbness or tingling.  She denies
radicular pains.  She reports that holding items in front of her with
the elbow flexed seem to increase her pain.  She reports some pain
with laying on her back.  She reports that she is able to work the 
line at Alberto Culver, but she has had to change to a line that 
does not aggravate her pain as much.  (CX. #1, p. 4).

The claimant was scheduled for physical therapy three (3) times per week for four (4) weeks as a 

result of the April 9, 2009, Initial Patient Assessment. (CX. #1, p. 4- 9).

On April 16, 2009, the claimant underwent an MRI of the right shoulder at NEA Baptist 

Memorial Hospital in Jonesboro.  The MRI report reflects, in pertinent part:

IMPRESSION:
This patient has a torn supraspinatus tendon which is a full
thickness tear.  There may be a second tear of the supraspinatus
tendon.  No other significant abnormality is identified. (CX #1, p. 10).

The claimant was discharged from physical therapy on April 17, 2009.  The Discharge 

Assessment regarding the afore reflects, in pertinent part:

Discharge Date: April 17, 2009
Diagnosis: Right Shoulder Pain
Admission Date: April 9, 2009
Referring Physician: DOW, J TIMOTHY MD
Number of Total Visits: 3
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Number of No-Shows/Cancellations: 9

Treatment Received: Modalities, Flexibility Exerceses, Strengthening
Exercise, Education in Home Exercise Program

Summary of Progress: Goals not met
Ms. Miller has been discharged from PT after receiving the results
of her MRI.  MRI does show a full thickness tear of the supraspinatus 
muscle.  She has an appointment with Dr.Brandt on May 14.  She
has been provided with a home program for AROM and isometric 
strengthening, which she will perform independently. (CX. #1, p. 11).

The record reflects the presence of a Certificate For Return to School or Work on behalf 

of the claimant from the NEA Clinic.  The Certificate reflects that the claimant was seen in the 

office of Dr. Dow on April 20, 2009, and the entry, “Please excuse fro Apr. 17, 2009". (CX. #1, 

p. 12).   The record also reflects the presence of a April 22, 2009, letter from Dr. Dow to the 

claimant.  The afore reflects, in pertinent part:

My nurse advise me that you called stating that orthopedics would
not see you because you reported that your problem was workers
compensation related and we had referred you as a private patient.
When we saw you, you advised me you were not aware of any injury
but thought that your shoulder was sore from just pushing on things
all day.  You denied any known injury other than the day to day 
overuse.

The MRI shows a complete tear of the suprasinatus tendon.  This
type injury would usually come from falling and catching yourself
with your Orme or falling on an outstretched arm or lifting something
that was much too heavy.  Day to day pressure and pushing is not
the type than I would normally think would cause this injury.

If your company is going to cover this as a workers comp injury, 
you will need to see the personnel director or workers compensation
person at you plant and be referred to the doctor that they use for 
workers compensation.

Workers compensation has specific steps which must be followed.
We have not had workers compensation paperwork at my office as 
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far as I’m aware.

*       *        *

As a family medicine doctor I cannot state whether this is work 
related or not as I have no reported injury at work that I would 
anticipate causing this problem.  Again, a specialist in this area
may feel differently about this.  We are happy to try to help you
in any way we can. (CX. #1, p. 13).

On April 22, 2009, following the meeting with supervisory personnel of respondent-

employer, the claimant was referred to respondent’s designated medical provider, Dr. Michael

Lack at Occupational Health Partners, relative to the reported /claimed work-relate right shoulder

complaint.  The April 22, 2009, report of Dr. Lack reflect that the claimant was seen at 3:30 PM. 

The report further reflects:

Nursing Assessment
Chief Complaint: R shoulder pain.  Pt states she has been seeing 
Dr. Dow for her shoulder pain, he has prescribed medication for
pain and anti-inflammatory med.  An MRI was don at NEA Baptist.

*       *       *

Explanation of injury in patient’s own words:
My R shoulder was sore after palletizing.

ASSESSMENT/PLANS:
Doctor’s Report: Pt has worked for Alberto as a production 
specialist.  She developed pain in her right shoulder on Feb 11
which she relates to stacking product.  She was Dr. Dow and 
was given anti-inflamatories and pain medication.  She was 
subsequently seen by physical therapist and then had an MRI.
MRI showed rotator cuff injury.  She was scheduled to see an 
orthopedist today.  Pt had noticed no swelling or discoloration.

*       *       *

Assessment:
ROTATOR CUFF INJURY, RIGHT SHOULDER
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*        *        *

RESTRICTIONS

Other: Pt should not use right arm above shoulder level.  

Referral to: Orthopedist  (CX. #1, p. 16-17).

In an April 29, 2009, office note, Dr. Lack directed the claimant not to use her right arm until she 

was seen by an orthopedist. (CX. #1, p. 17).

On May 28, 2009, the claimant was see by Dr. Brian G. Dickson at Dickson Orthopedic,

pursuant to a referral by Dr. Jay Lee, relative to her right shoulder complaint.  The office notes

relative to the afore visit reflect, in pertinent part:

History of Present Illness:
This is a 36 year old female who works at Alberto Culver.  She
does a fairly light type job.  They were having her move a pallet
that was fairly heavy on February 11th and she felt some pain in 
her shoulder.  She thought she pulled a muscle at first, but it 
continued to hurt.  It has gotten worse.  She has been seeing 
Dr. Lee and has had anti-inflammatory medications as well as 
therapy.  She also had an MRI done.

*       *       *

PHYSICAL EXAM: On exam of her right shoulder she has pain
with Hawkins, Neer and Jobes.  There is decent strength.  Range
of motion is pretty good without severe crepitus or instability.  
There is no swelling.  No other deformity.  Her skin is intact.
There is no radicular findings.

X-RAYS: Of her right shoulder shows good space for the rotator
cuff.  There is a curve to the acromion, but no other acute 
abnormalities.  She had an MRI that shows a rotator cuff tear
in the supraspinatus.

ASSESSMENT: Right shoulder rotator cuff tear.

PLAN: We talked about different options.  She wanted to go ahead
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and get it fixed.  She is pretty young and I don’t think she will bet a
lot better, especially since she has already tried physical therapy.  I
went over the risks, benefits and recovery of a arthroscopy with 
possible open repair.  We will schedule it.  (CX. #1, p. 20-21).

On June 5, 2009, the claimant underwent a right shoulder arthroscopic subacromial 

decompression and rotator cuff repair under the care of Dr Dickson at the Outpatient Surgery 

Center of Jonesboro. (CX. #1, p. 22-23).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 11, 2009, the relationship of employee-employer-carrier existed 

among the parties during which time the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $322.00/$242.00, for temporary total/permanent partial disability.

3. The claimant has failed to sustain her burden of proof by a preponderance of the 

credible evidence that she sustained a specific incident injury to her right shoulder arising out of

and in the course of her employment on February 11, 2009.

CONCLUSIONS

The claimant asserts that she sustained an accidental injury to her right shoulder within the

course and scope of her employment on February 11, 2009, which required medical treatment and

rendered her totally incapacitated from engaging in employment for a period of time.  The

claimant seeks corresponding temporary total disability and medical benefits as well as controvert
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attorney fees.  Respondents deny that the claimant sustained an injury within the course and scope

of her employment and have controverted the claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

In order for the clamant to establish a compensable injury as a result of a specific incident,

she must establish the following requirements pursuant to Ark. Code Ann. §11-9-102 (4) (A) (i)

(Repl. 2002): 1) proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; 2) proof by a preponderance of the evidence that the injury caused internal

or external physical harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (4) (D), establishing the injury; and 4) proof by a preponderance of the evidence that the

injury was caused by a specific incident and is identifiable by time and place of occurrence.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The evidence preponderates that at the time of her employment by respondent-employer

the claimant underwent employment orientation on various topics to include Safety and

Environmental Polices, as well as incident reporting and return to work policies. (RX. #2, p. 1-2).

The claimant commenced her employment with respondent-employer in August 2009, and

worked as a production specialist, which entailed working on a production line.  During the

course of the work shift employees rotated on the line.  There is not a disputed regarding the

claimant’s employment duties.
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The claimant was aware of the identity of her supervisor, Tony Hanusowski - the shift

leader.  While the claimant asserts that she sustained an injury to her right shoulder as a result of a

specific incident of lifting a pallet within the course and scope of her employment, the credible

evidence is to the contrary.  During the course of her testimony before the Commission the

claimant recited the specific sensation she experienced at the time of the right shoulder injury. 

Indeed, the claimant testified while she did not know what has happened in her shoulder she

“knew that something felt weird”.  At another instance the claimant testified of her shoulder that

the time of the accident “it was kind of like a snap” and that she “grabbed” her shoulder as a result

of same.  Nevertheless, there is no evidence that the claimant reported the shoulder injury to

supervisory personnel at the time.

Claimant maintains that the pain in the right shoulder continued ultimately resulting in her

seeking medical treatment from a physician of her own selection, Dr. Timothy Dow.  The medical

in the record reflects that the claimant was seen by Dr. Dow on February 18, 2009, with a chief

complaint of right shoulder pain.  The medical records of Dr. Dow reflect that the claimant did

not provide a history of a injury, work-related or otherwise, as the basis for the right shoulder

complaint of pain.  At the time of the Initial Patient Assessment of the physical therapist of April

9, 2009, there is an absence of any history of a specific injury as the basis for the claimant’s right

shoulder complaint.

The first time that a claim of a work-related injury surfaced in the medical record of the

claimant was when Dr. Jason Brandt, a Jonesboro orthopedic surgeon, to whom the claimant had

been referred by Dr. Dow, declined to see claimant because she was asserting the diagnosed right

shoulder rotator cuff tear was work-related.  The afore occurred on April 22, 2009.  In his April
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22, 2009, letter to the claimant Dr. Dow relayed that his review of his records regarding the

claimant’s initial visit of February 18, 2009, was devoid of any history of a work-related injury.

While the evidence does reflect that the claimant registered complaints of right shoulder

pain to co-workers, to include Ms. Shannon Smith, and Ms. Levita Ann Keel, neither of the

witnesses, which were called on her behalf specifically testified that the claimant told them she

hurt her shoulder at work or performing a specific work -activity.  Likewise, Mr. Tony

Hanusowski testified that while he had a discussion with the claimant about her right shoulder

pain, claimant never reported the same as a work-related injury prior to April 22, 2009.  

On April 20, 2009, the claimant had a discussion with Ms. Tracy Brock, the Human

Resource Manager, regarding her right shoulder, however did not reported that the same was the

product of a work-related injury.  The evidence preponderates that it was as a result of a passing

conversation with Mr. Hanusowski with the claimant on April 21, 2009, that the issue of a

possible workers’ compensation claim was first raised.  Thereafter, at the time of the scheduled

April 22, 2009, appointment with Dr. Brandt claimant first asserted a work-related injury to her

right shoulder.  Dr. Brandt declined to see the claimant because authorization from respondent-

employer had not been obtained.  Prior to the April 22, 2009, date, the claimant’s medical relative

to her right shoulder complaint were devoid of any injury, work-related or otherwise, as the basis

for the need for treatment.

The claimant failed to report an alleged work-related right shoulder accidental injury to

her supervisor prior to April 22, 2009.  In completing the Form AR-N, Employee’s Notice of

Injury, clamant indicated that the employer was notified of her February 11, 2009, right shoulder

injury on April 22, 2009. (RX #2, p. 3-4).  The claimant did not report her right shoulder
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complaint as the result of an injury at the time she sought treatment for same on February 18,

2009.  The claimant has failed to sustain her burden of proof by a preponderance of the credible

evidence that she sustained an injury to her right shoulder arising out of and in the course of her

employment as a result of a specific incident identifiable by time and place of occurrence on

February 11, 2009.  This claimant is respectfully denied and dismissedl

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

     

      


