
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F210702

DEBBIE MEYER, EMPLOYEE CLAIMANT

PHIL WRIGHT AUTOPLEX,
EMPLOYER                                         RESPONDENT NO. 1 

RISK MANAGEMENT RESOURCES,
CARRIER                                          RESPONDENT NO. 1
                                     
SECOND INJURY FUND                               RESPONDENT NO. 2 
                    

OPINION FILED MAY 27, 2010 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, May
26, 2010, in Russellville, Pope County, Arkansas.

The claimant, pro se, failed to appear at the hearing.  

Respondents No. 1 represented by The Honorable Betty Hardy,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by The Honorable David Simmons,
Attorney at Law, Little Rock, Arkansas. 
 

                     STATEMENT OF THE CASE     

     A hearing was held on May 26, 2010, in this matter pursuant

to Dillard v. Benton County Sheriff’s Office, 87 Ark. App. 379,

192 S.W. 3d 287 (2004), to determine whether the above-referenced

matter should be dismissed for failure to prosecute pursuant to

Commission’s Rule 099.13. 

     The record consists of the transcript of the May 26, 2010,

hearing and the documents contained therein. 

                            DISCUSSION

    The claimant sustained an injury to her left lower extremity
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on or about September 11, 2002.  Respondents no. 1 have paid some

benefits, including an anatomical impairment rating in the amount

of 41% for claimant’s injury.  

    On or about April 6, 2010, respondents no. 2, filed a Motion

to Dismiss, wherein it alleged:

1.  That the last activity noted in this case was an Order
from the Commission of July 22, 2008, relieving Neal Hart as
Claimant’s counsel.            

2.  That Respondent No. 1 orally expressed no objection to
this Motion.

     Therefore, on April 7, 2010, the Commission sent a Notice to

the claimant of the pending Motion and of a deadline of fifteen

days, for filing a response to this Motion. 

     To date, there has been no response from the claimant

concerning this matter.  In fact, this Notice was returned to the

Commission.   

     Therefore, in a letter dated May 12, 2010, the Commission

advised (by way of certified mail) the claimant and the

respondents that the matter had been set for a hearing on

respondents no. 2's Motion to Dismiss, for May 26, 2010, at 9:30

a.m., in Russellville, Arkansas, at Pope County Courthouse,

Second Floor Conference Room, 100 West Main Street.

     A hearing was in fact conducted on May 26, 2010, on the

respondents no. 2's Motion to Dismiss.  Respondents no. 1 and

respondent no. 2, appeared for the hearing through their

attorney.  However, the claimant failed to appear for said
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hearing.  To date there has been no response from the claimant

concerning this matter. 

     At the time of the hearing, respondent no. 2 withdrew its

Motion to Dismiss for Failure to Prosecute, and filed an Amended

Motion to Dismiss, with a certificate of service to the claimant

and respondents no. 1.  Respondent no. 2 withdrew its original

Motion upon being advised by respondents no. 1 that it was

currently paying medical benefits to the claimant on this claim.

     Regarding its Amended Motion, respondents no 2. moved that

the Second Injury Fund be dismissed from this matter.  

Respondents no. 1 had no objection to the Fund being dismissed

from the claim.

     In addition, at the time of the hearing, Respondents no. 1

made an oral Motion for the claim to be dismissed for failure to

prosecute.  Respondent no. 2 had no objection to this Motion.

Respondents no. 1 cited Johnson v. Triple Foods, 55 Ark. App. 83,

929 S.W. 2d 730 (1996), as authority for dismissing this claim.   

     With respect to respondent no. 2's Amended Motion for

Dismissal of the Second Injury Fund as a party in this matter, I

find that since this issue was not set to be heard at the hearing

and because the claimant was not given ample notice of this 

Motion, said Motion will not be addressed in this Opinion.      

     Next, regarding respondents no. 1's Motion to Dismiss, while

I am cognizant of the holding in Johnson, I find that the Motion
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to Dismiss this claim should be denied since this is an active

claim wherein the claimant is currently receiving some medical

benefits and because there is insufficient evidence to support a

finding that the claimant is receiving all the benefits to which

she is entitled.   Therefore, I hereby deny this Motion to

Dismiss at this time.             

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  Respondents no. 1 filed an oral Motion to Dismiss   
    for Failure to Prosecute at the time of the         
    hearing.

     3.  Respondents’ no. 1 Motion to Dismiss is hereby denied  
         at this time.

                            ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that dismissal of this claim is premature. 

Therefore, respondents no. 1's Motion to Dismiss is hereby denied

at this time.  

     IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
Administrative Law Judge
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