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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F903935

CELIA METAMOROS-DIAZ, EMPLOYEE CLAIMANT

CONAGRA FOODS, EMPLOYER RESPONDENT
  

SEDGWICK CLAIMS MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA                                                        RESPONDENT 

                               

OPINION FILED MAY 27, 2010

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Russellville, Pope County, Arkansas.

Claimant was represented by The Honorable Laura McKinnon,
Attorney at Law, Fayetteville, Arkansas.   

Respondents were represented by The Honorable Bill H. Walmsley
Attorney at Law, Batesville, Arkansas.
  

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on March 24,

2010, in Russellville, Arkansas.  A Prehearing Order was entered

in this case on December 28, 2009.  This Prehearing Order set

forth the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the prehearing conference or at the time of the

hearing, these are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship
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existed at all relevant times, including March 23, 2009.

3.  Average weekly wage of the claimant on March 23, 2009,

was $726.66.  Her temporary total disability rate is $485.00 per

week, and her permanent partial disability rate is $364.00 per

week.

4.  The respondents are entitled to a set-off under Ark.

Code Ann. §11-9-411.

     5.  All issues not litigated herein are specifically

reserved for future hearing.  

6.  In the event this claim is found to be compensable, the

claimant is entitled to temporary total disability from April 10,

2009 through July 29, 2009.    

7.  This claim has been controverted in its entirety. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Compensability of claimant’s work-related condition or

injury, specifically, her right knee injury.

2. Whether the claimant’s injury is an idiopathic injury.

3. Whether the claimant was performing employment services.

4. Reasonable and necessary medical benefits.

5. Claimant’s entitlement to temporary total disability

benefits.  Dates will be provided at the hearing.  At the time of

the hearing, the claimant asserted her entitlement to temporary

total disability compensation from August 21, 2009 through August
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23, 2009; from August 27, 2009 through August 30, 2009; September

9, 2009 through September 15, 2009; and September 28, 2009 through

and continuing until March 17, 2010.

6. Attorney’s fee.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire and are hereby

incorporated herein by reference.  The respondents further contend

that although the medical evidence is going to indicate the

claimant had at surgery a medial meniscus tear, a lateral meniscus

tear and some chondromalacia problems with her lateral and medial

condyles, if this claim is compensable, only the medial meniscus

tendon was caused by the injury because the other changes are

 degenerative in nature.  

   The documentary evidence submitted in this case consists of

the transcript of the March 24, 2010 hearing, and the exhibits

contained therein.  

The following witnesses testified at the hearing: the

claimant, Martha Campos, and Rebecca Schrock.  

     Also present, Grace Bryant, interpreter.  

                           DISCUSSION

     The claimant, age sixty-one, began working for Conagra 

February 14, 2005.  Her job duties entailed that of a processor. 

On the day of her alleged injury, the claimant testified that she

was making “spaghetti and sauce.”  According to the claimant, she
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arrived at work around 5:15 a.m.      

     She testified:

Q. And how long did she work before she got hurt?

A. Until four.

Q. And what part of the body did she hurt?

A. My right knee.

Q. And tell the Judge in some detail how you got injured.

A. We were going to break.  I was walking and that day the
sauce machine dumped off a lot of sauce and I stand on the
sauce with my shoes because there was not another way to go.
I was walking to the break, 8:45 in the morning.  When I was
walking there was drain water, I was walking.  I didn’t look,
I didn’t see it and my foot twist.  So the other co-workers
they were in the front, two more people just saw her.  I
didn’t fall on the floor because when I twisted my foot my
mind went out for a couple of minutes and she just grabbed for
the wall and she just walked like that to the nurse’s station,
grabbing the wall.

Q. And what did her knee feel like right after she got
injured?

A. It was real swollen because the liquid come out from her
knee.

     According to the claimant, at the time of her alleged 

incident she was wearing special shoes, which had been provided by

the respondent-employer.  The claimant testified that there was a

lot of sauce on the floor and her shoes.  She explained that there

was a lot of sauce on the floor and she stood in sauce. The

claimant admitted that she did not fall as a result of 

this incident because she grabbed hold of a pole.  

     The claimant admitted to going to the nurse’s office after 
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the incident.  She testified that they laughed at her and told her

bones were real old, but they looked at her.  According to the

claimant, they put ice on her and they put some medicine on her,

and after that they sent her back to work.  

     She admitted to working another day after the incident.

However, the next day, March 26th, she worked until noon, as she

could not handle the pain, so she went to the doctor.  The claimant

testified that she saw her family doctor, Dr. Martin.  She also

admitted to seeing Dr. Martin a couple of weeks prior to her

getting hurt.  However, she denied that she had any problems with

her knee prior to getting hurt.  The claimant worked ten-hours,

per day, wherein she was required to stand.  

     According to the claimant, she saw Dr. Kelly, who performed

her surgery.  The claimant testified that the surgery helped a

little bit.  

     She testified:

Q. How much after the surgery did she actually work?

A. She worked a couple days and a couple days she didn’t
work.

Q. And what was the condition of her knee during that time?

A. She couldn’t sit down.  The hardest was to go to the
restroom and to go to sleep and until now I’m still like that.

Q. In the record is several doctor’s notes taking her off
work.  If there are those notes taking her off work, when they
wrote those did she actually take off?

A. Yes, because I’m the last one that went -- I went to the
nurse’s station with the nurses and they told her that she
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couldn’t go work.

Q. And when did they tell her that?

A. She doesn’t remember the date but she has the paper.

Q. Did she ever go back to work after Dr. Martin filled out
her FMLA form?

A. No, I haven’t gone back to work.

Q. And has she worked anywhere since that time?

A. No.

Q. And what’s the condition of her knee currently?

A. She cannot be standing up a lot or sitting down because
my knee feels like it’s loose.

     While working for the respondent-employer, the claimant 

admitted that she was given a thirty-minute lunch break and a

fifteen-minute break in the morning.  The claimant denied that

during this time, she was allowed to leave the building or take off

her employer-provided shoes.

     On cross examination, the claimant testified that when she 

hurt her knee, there was a little bit of water in the drain.  The

claimant essentially admitted that when her deposition was taken on

January 13, 2010, she testified that the hallway was dry.  She

admitted that when she gave her statement by telephone on April 9,

2009, she told them the hallway was dry.  During this statement,

the claimant also admitted she told them her shoes were full of

sauce and the spaghetti in her shoes is what caused her to slip.

Also, she was probably walking too fast.  
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     The claimant agreed that she walking to her break area when 

the incident occurred.  She testified:

Q. After you hurt your knee did you go on to the break area?

A. Yes.  The nurses let me go to the break room because she
didn’t go when that happened.

Q. So after she hurt her knee she went on to the break room?

A. To eat.  After that, to work.

Q. But it was after she’d gone to the break room when she
went to see the nurses that first day, isn’t that correct?

A. Yes.

Q. Did you eat with your husband who works at Conagra while
you were in the break room?

A. No because at that time he left.  He went back to work.

Q. Who did you eat with?

A. By herself.

Q. Again, when I took your deposition and I asked you what
you were doing when you hurt your knee you told me you were
just walking.

A. She was coming from work, that’s what she told you,
coming from work.

Q. Coming from her work station going to break?

A. Yes, to the break.

Q. And when I asked you if you were absolutely sure that you
were not on the line when you got hurt you told me, it was
while I was walking.

A. Yes, she was coming from the time, she told interpreter
that she was coming from the line.

Q. You worked the remainder of March 23?

A. Yes.
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Q. You worked March 24th?

A. Yes.

Q. You worked March 25?

A. Yes.

Q. And until 12:00, from 5:15 until 12:00 on March 26?

A. Yes because she couldn’t handle the pain from her knee.
She told the nurses that she was going to the doctor.

  
     The claimant admitted to seeing Dr. Kelly, a specialist that

Dr. Martin sent her to see.  She essentially testified that Martha

Campos was also walking to break along next to her when she hurt

her knee.           

      On redirect, the claimant agreed that she was not clocked out

at the time of her incident, nor was she allowed to take off the

special shoes during her break period.

     Martha Campos was called as a witness for the respondents.  

She admitted that she works for Conagra Foods.  Ms. Campos has

worked there some ten years.  On March 23, 2009, her job title was

processor.  She worked on the same line with the claimant.  The two

worked next to each other.

     Ms. Campos has known the claimant six years, more or less.

She essentially admitted that she was with the claimant on March

23, 2009, when she hurt her knee.  They were walking together to

the break room, side by side.

     She testified:

Q. Did she have any sauce on her shoes that you could see?
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A. She didn’t see nothing about that.

Q. Did you observe her trip or twist before she hurt her
knee?

A. No, because she just saw when she was grabbing her knee
she was down and she asked her, what happened?

Q. She was doing nothing but just walking when this
happened?

A. Yes.

Q. Was the walkway wet or dry?

A. Dry.

Q. Did you see any water anywhere in the walkway near where
she says she hurt herself?

A. When we were going to the break, the way that we were
going, it wasn’t wet.

     Ms. Campos denied seeing the claimant trip, twist, nor did 

she a drain in the immediate area where the claimant said she hurt

her knee.  She denied seeing the claimant trip on the drain in any

way or twist her knee in any way before she complained of pain.

According to Ms. Campos, when she saw the claimant, she was just

grabbing her knee and leg. 

     She essentially admitted that the claimant later came to the

break room, and then she left and went to the nurse’s station after

they told her she had to report it/the incident. Ms. Campos

testified that after this, the alarm went off and she went back to

work.

     On cross examination, Ms. Campos admitted that she is still

financially dependent on Conagra.  She also admitted that she only
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saw the claimant grab her knee.  Ms. Campos denied at any time

during the break, being able to see the soles of her the claimant’s

shoes.  She admitted that she could not tell if the claimant had

sauce underneath her shoes or not.  

    Upon further questioning concerning sauce on the floor, she

admitted that sometimes the plates spill or that there is sauce

from the machine.  She admitted that there are drains, but not in

the walkway where they are walking.  

     Ms. Campos denied having ever noticed that the claimant was

having any knee problems prior to the day of the incident.  She

agreed that the claimant was always honest with her. 

      The respondents also called Ms. Rebecca Schrock as a witness.

She works for Conagra Foods, and is the health team leader, the

nurse supervisor.  This was her job title on the day of the

claimant’s incident of March 23, 2009.  She agreed that the

employees who work on the line wear special shoes.  

     Ms. Schrock agreed that the soles of these shoes are 

anti-slip, that they are specifically designed for those who work

in areas where the floor might be wet.  According to Ms. Schrock,

the shoes have material on that are designed to give greater

traction.

    On cross examination, Ms. Schrock admitted that during her

employment with Conagra, she has see a slip and fall there,

although the people were wearing the company-provided shoes.     
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    A review of the medical evidence reveals that the claimant

first sought treatment for her knee incident on March 26, 2009,

from her family physician, Dr. Damon Martin.  At that time, the

claimant complained of right knee pain and limping for three days.

She reported having turned her knee wrong when walking.  Dr. Martin

noted swelling and arthritis.      

    She returned to Dr. Martin on April 1, 2009, complaining of

right knee pain, swelling, pounding pain, and that the entire right

leg was bigger than the left leg.  At this time, the claimant

underwent two views of the right knee, which demonstrated, “Joint

effusion, otherwise unremarkable.”        

     On that same date, she underwent right lower extremity venous

ultrasound, with the following impression: “Cystic lesion 

posteriorly in the right knee which may reflect a Baker cyst or

hematoma.  No DVT.”

     Dr. Martin directed the claimant on April 2, 2009, not to 

work from April 26, 2009 through April 5, 2009. 

     On April 13, 2009, Dr. Martin saw the claimant due to a 

swollen right knee, which was accompanied by pain the right leg

from hip to the calf muscle, for which he referred her for an

orthopedic evaluation.  Also, on that same date, Dr. Martin

directed the claimant to refrain from working from April 10, 2009

through April 26, 2009, due to pain and swelling in the right knee

leg and knee.
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     Per a clinic note dated April 16, 2009, the claimant saw Dr.

Owen Kelly due to a right knee injury.  The claimant’s daughter was

present for this visit and translated for her mother.  She was seen

for evaluation of right knee pain and injury for about three weeks.

The claimant stated that she was walking at work, stepped in a hole

and twisted her knee.  Since this time, the claimant had the same

amount of pain for three weeks.  It had not gotten any better.

Actually, the claimant stated that the swelling and pain was worse.

The claimant denied any pain prior to the twisting injury.  Dr.

Kelly aspirated the claimant’s knee and injected it in order to

help with pain relief.  His assessment was, “Right knee effusion

and right knee medial meniscal tear.”

     On April 24, 2009, Dr. Martin gave the claimant an off work

slip for April 10, 2009 through June 4, 2009 due to pain and

swelling of the right knee.

     An MRI of the right knee was performed on April 24, 2009, 

with the following impression:

1.  Vertical longitudinal type tear to the posterior horn of
the medial meniscus at the meniscal root.  There is medial
extrusion to the medial meniscal body.

2.  Horizontal oblique undersurface tear to the posterior horn
of the lateral meniscus with truncated posterior horn.

3.  Osteoarthritic change in the medial joint compartment with
full-thickness cartilage defect in the medial femoral condyle.
Minimal subchrondral reactive changes identified.

4.  Grade IV chondromalacha patella with full-thickness defect
at the patellar apex.
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5.  Moderate-sized joint effusion with minimal synovial 
         thickening.  No well defined loose body is seen.  Baker’s
         cyst as above.

6.  Mild prepatellar bursitis with edema anterior to the 
         distal patellar insertion.  

     On June 3, 2009, Dr. Martin directed the claimant to refrain

from working April 10, 2009 through June 8, 2009 due to pain and

swelling in the right leg and knee.  He also stated that she was

being treated by Dr. Kelly, an orthopedic. 

     The claimant saw Dr. Owen Kelly on June 8, 2009 due to a chief

complaint of right knee effusion, right knee medial meniscal tear.

Dr. Kelly reported that the claimant had received conservative

treatment, including aspiration and injection.  He reported in

pertinent part: “Ms. Matamoros comes in the clinic today.  It has

been 1 ½ months since I saw her last.  She went to see some family

in Texas and returned.  She has had an MRI done and continues to

have significant pain in the knee.”  His assessment was “right knee

medial meniscal tear, lateral meniscal tear DJD.”  Dr. Kelly also

noted that it appeared that the claimant had a bucket handle

meniscal tear.  He also noted that she had a bad tear of the

lateral meniscus.  Therefore, Dr. Kelly recommended that the

claimant undergo arthroscopy.  He also directed the claimant not to

return to full activities at work, as she was scheduled for to

undergo surgery on June 16, 2009.

     Dr. Kelly performed “right knee partial, lateral and medial

meniscectomy and chondroplasty of both the lateral femoral condyle
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and medial fermoral condyle,” which was done on June 16, 2009.  The

claimant had a pre-operative and post-operative diagnosis of “Right

knee medial meniscal tear, lateral meniscal tear and degenerative

joint disease.”       

     On June 16, 2009, Dr. Kelly gave the claimant a off-work slip

due to her knee surgery.      

     The claimant underwent evaluation for physical therapy on 

June 18, 2009, at the River Valley Therapy & Sports Medicine.   

    Next, on June 29, 2009, Dr. Kelly saw the claimant for a

follow-up visit of her arthroscopic debridement of June 16, 2009.

He stated that the physical examination of the right knee showed

that she had no swelling and no erythema.  The incision line was

well-healed.  Her neurovascular status, reflexes, and pulses were

intact.  Light touch to sensation was intact, her ROM went around

negative 10 to about 110.  He directed the claimant to stop using

her walker and to start working harder on ROM.  He felt that she

was “babying,” this a little bit too much.  At this time, he

released the claimant to full activities at work with no

restrictions, beginning July 13, 2009.

      However, on July 13, 2009, Dr. Kelly directed the claimant to

take off work an additional week.  On July 17, 2009, Dr. Kelly

returned the claimant to work on July 20, 2009, with no

restrictions.

     On July 20, 2009, Dr. Kelly stated that the claimant was not
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able to return to work July 20, 2009 through July 27, 2009 due 

in part to her knee being swollen.

     Dr. Kelly returned the claimant to full activities at work

with no restriction on July 29, 2009.

     On July 31, 2009, Dr. Martin wrote:

Dr. Kelly released Celia Mata-Mares[sic] to return to work on
July 31, 2009.  She went into work but left and said plant
told her to go see her doctor.  She can return to work on 8-09
with no restrictions.  If patient has more problem with her
right knee she should see Dr. Kelly who did her surgery.

     Dr. Martin reported on August 21, 2009 that the claimant had

not worked in two days due to a lot of knee pain.  On August 27,

2009, he reported that the claimant had right knee pain and

swelling.  The claimant reported that she felt that her bone was

rubbing against her other bone.

    The claimant was issued an off-work slip by Dr. Martin on

August 21, 2009.  He directed her not to return to work August 21,

2009 through August 23, 2009.  

     On August 27, 2009, he directed the claimant to refrain from

working August 27, 2009 through August 30, 2009 due to right knee

pain.  

     Next on September 1, 2009, Dr. Kelly directed the claimant to

refrain from working August 27, 2009 through September 7, 2009 due

to right knee pain.

    On September 9, 2009, Dr. Martin stated that the claimant was

not able to work September 9, 2009 through September 15, 2009 due
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to right knee pain.

     On September 28, 2009, Dr. Martin directed the claimant not to

return to work from September 28, 2009 through October 4, 2009 due

to uncontrollable hypertension.  However, on October 5, 2009, Dr.

Martin gave the claimant an off-work slip for October 5, 2009,

through October 11, 2009 doe to a sore throat and right knee pain.

     Dr. Martin noted on October 12, 2009 that the claimant was not

able to work October 12, 2009 through October 25, 2009 due to pain

and swelling of the right knee.

     On October 21, 2009, Dr. Kelly saw the claimant for a follow-

up visit.  He had last seen her in June.  At that time, the

claimant had continued complaints of pain with her knee and that it

hurt a lot when she stands.  His assessment was “right knee DJD.”

Therefore, he injected the claimant’s knee, placed her on some

anti-inflammatories and scheduled her to return to his clinic as

needed.  He told her that the only definitive treatment for her

knee in the future was knee replacement.  At that time, he directed

the claimant to return to modified activities of no bending, no

stooping, no climbing, and limited walking.

     The claimant was directed by Dr. Martin on October 29, 2009,

not to work from October 27, 2009 through November 8, 2009 due to

a respiratory infection and right knee pain.

     Dr. Martin directed the claimant on November 9, 2009 to return

to work on November 10, 2009, with restrictions of no stooping,
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bending, climbing and limited walking.

     On March 2, 2010, Dr. Martin wrote, To Whom it May Concern:

Based upon some objective medical findings and within a
reasonable degree of medical certainty, it is my opinion that
Celia Matatmoros-Diaz sustained a work-related injury on or
about the above date(3/23/09), which was the major cause of
the patient’s need for medical treatment and any resulting
disability.     

     Dr. Kelly wrote, on March 3, 2010, To Whom it May Concern:

Based upon some objective medical findings and within a
reasonable degree of medical certainty, it is my opinion that
Celia Matatmoros-Diaz sustained a work-related injury on or
about the above date(3/23/09), which was the major cause of
the patient’s need for medical treatment and any resulting
disability.     

     The claimant’s deposition was taken on January 13, 2010.  Mr.

Elmer Stevens acted as interpreter.  She explained that some of her

records has the name Alvarenga because her husband has the

insurance in his name.  Her husband’s name is Juan Saul Alvarenga.

The claimant testified that her date of birth is August 12, 1947.

She completed the 12th grade and can read and write.  

     Regarding the March 23, 2009, incident, the claimant testified

that she hurt her right knee at 8:45 in the morning, while going to

break.  The claimant arrived to work at 5:15 a.m., and had been at

work about three-and-a-half hours when she hurt herself.  

    At the time of the incident, the claimant testified that she

was headed toward the kitchen.  She agreed that she was about a

third of the way from her work station to the kitchen when she hurt

her knee.  The claimant testified that there was a place where they
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washed dishes, and when she went by there was water on the floor,

and she did not know it.  She further testified that when she put

her foot down, her foot twisted.    

     She agreed that Martha Campos and another lady by the name of

Rosa was with her when this happened.  According to the claimant,

she did not fall because she grabbed the wall, and she felt the

turn in her side and foot.  The claimant specifically testified

that after she “twisted” on her way to break, her knee and her side

“felt like they were pulled, and later on it swelled up”  

    The claimant testified:

Q.    If I’m following you, you’re telling me that the walkway
where you hurt yourself was wet, and had water there.

A.    The hallway wasn’t.  It was my shoes.

Q.    Was the hallway dry?

A.    Yes.

   According to the claimant, she worked on Line 3, putting

meatballs in spaghetti dinner.  She essentially testified that the

machine caused a lot of the sauce to fall to the floor.  She

testified:

Q.    What did you wear on your shoes, if anything?

A.    Nothing.

Q.    What kind of shoes were you wearing that day?

A.    It’s a type of shoe that - it was all filled with sauce
it got down in the shoes as I walked.

                               
Q.    Was it the same kind of shoe that you have on today?
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A.    No.  It was a special shoe from the company. 

Q.    The company provided you with the shoes that you wore
that day?

A.    Yes.                  

     On the day of the incident, Sandra was the lady in charge.  

The claimant testified that Sandra went to the nurse and talked to

someone upstairs.  She testified that she first reported her injury

to the nurse, and also told Sandra that she had hurt her knee.

According to the claimant, her “foot” was all swollen and the nurse

put ice water and towels it.        

     The claimant further testified that she worked March 23rd, 24th

and on March 25th, she worked until noon because by then she could

not stand on her leg anymore.  She testified:“They didn’t sen me to

any doctor.  I went myself.”  However, upon further questioning,

the claimant testified that she worked the “23rd, 24th, 25th and on

the 26th she worked until 12:00 p.m.

     According to the claimant, she saw two nurses, Lisa and 

Bonnie.  She explained that she went to see Dr. Martin because he

is her family doctor.  The claimant admitted that he has treated

her for the flu, high blood pressure, and “a sugar problem.”

    She did recall giving a statement on April 9, 2009, to

Priscilla Baldovi.  According to the claimant, Ms. Baldovi stated

that she had an accident in the car, but she does drive.  She also

testified that she was very ugly to her.  However, the claimant

testified that she answered Ms. Baldovi’s questions truthfully.  
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    Upon being shown a document designated “Team Member Initial

Report,” the claimant admitted that she signed this document on

April 6, 2009.  Although this document appeared to show that the

claimant was injured on the line, she denied being hurt on the

line.  Instead, the claimant testified that she was injured herself

while walking to break.  She denied having ever fallen and hurt her

right knee.  

     The claimant gave the following explanation of the her 

injury:

Q.    When you hurt yourself by twisting, did you twist 
     because the bottom of your shoe was slick from the sauce at 
     the line?

A.    That’s what I think.

Q.    Did anything else cause you to slip or twist?

A.    There’s a drain in the floor, and I put my foot down
     and it didn’t quite - it wasn’t level or something, and it  
     twisted.  

Q.    Is that what caused you to twist, stepping on the drain
or was it what was on the bottom of your shoes?

A.    When one is walking, you don’t know if you’re going to
put foot down good or not. 

Q.    Did you slip because the bottom of your shoe was slick
from the sauce?

A.    Yes, because I wasn’t sick.  It was just what was on my
shoe.

Q.    Did stepping on the drain cause you to twist or slip?

A.    Yes, but also the stuff on my shoe.

Q.    So you’re telling me that both the stuff on your shoe
and the drain caused you to twist and hurt your knee?
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A.    Yes. 
     
     The claimant admitted that she had surgery in June.  According

to the claimant, Dr. Kelly first took out the liquid, and then he

operated.  Upon further questioning concerning the condition of her

knee after the surgery, she testified that when she walked, she

felt a crunching, but after “he put the liquid in, it was better.”

     She admitted that Dr. Kelly released her to return to work on

July 20, 2009, with no restrictions.  However, the claimant 

testified that she worked two or three day, but couldn’t withstand

the pain in her knee.  She agreed that the last time Dr. Kelly

released her to go to work, would have been in July of 2009, but

she worked only two or three days.

     According to the claimant, she went to the company with this

paper, but they would not allow her to work.  She testified that

she last saw Dr. Kelly November 21, 2009, and has no future

appointment with him.  The claimant testified that she has a future

appointment with Dr. Martin.  As of the date her deposition, the

only medicine that she was taking for her knee was something to

help with the swelling.  The claimant testified that she was not

taking any pain medication because it made her dizzy.   

    With respect to the condition of her knee, the claimant

testified that she has swelling and her knee hurts a little.

According to the claimant, her condition now is a lot better than

it was back in July.  The claimant admitted that she able to take
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a shower and little things like that because if she is up on her

knee very much, it starts to bother her, a little pain.  However,

she testified that once he put the liquid(injections) in there, she

felt a little bit better.

     The claimant denied that she ever had any treatment or pain in

her knees before March 23, 2009.  She admitted that she worked one

week prior to Thanksgiving of 2009.  The claimant agreed that this

the last time she worked for Conagra.  According to the claimant,

she has attempted to go back to work since November of 2009, but

they would not allow her to go in.  

     She testified that she does not feel she can now do the job

that she was doing March 23, 2009, because she would have to stand

for ten hours.  The claimant testified that for some six months,

she has paid a lady to help her with her cleaning.  She agreed that

she has not tried to do any cleaning since November of 2009.  

    The claimant further testified that she is able to walk a

little bit, using a step machine that she purchased.  She testified

that she wants to get better so she can return to work.  The

claimant agreed that neither Dr. Kelly or Dr. Martin has

recommended other treatment for her knee. 

     She admitted that her knee has improved since November because

she is not doing a lot of things.  

     On examination by her counsel, the claimant testified that 

she did not fill out the Team Member Initial Injury Report.
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According to the claimant, she was instructed to sign the form.  

     The respondent-employer took the claimant’s recorded on April

9, 2009.  Ms. Priscila Baldovi conducted the interview. The

testified that she worked as a processor, putting food on plates.

She agreed that this is done on a conveyor.  She also testified

that the conveyor goes very fast, and she was required to stand the

entire time.  Her working hours were from 5:15 a.m. until 4:00 p.m.

The claimant normally worked five days a week, and sometimes six or

seven days per week.  

     With respect to the incident of March 23, 2009, the claimant

essentially testified that her accident occurred as she going on

break, when she did not step well with her foot, on the square

where the water goes through.  She further testified that she was

headed to the kitchen to take her break.  The claimant denied that

the walkway was wet or having slipped.  She testified that her

right foot twisted towards the right, and she heard “a thunder on

the knee.”

     The claimant testified that she hurt from the entire of the

foot from the knee up and down.  According to the claimant, she had

a lump under the knee and it was swollen.  

     She admitted that she reported the incident to the lead 

person (Sandra), twice but they took it as a game.  According to

the claimant, Sandra reported the incident to the boss, Virginia,

twice and they did not pay attention.  
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     The claimant admitted to going to break to eat, then she 

could not stand it so she returned and told her that she gotten

hurt, but they did not pay attention.  According to the claimant,

she continued working, and she did not tell her anything.  The

claimant essentially testified that she went to the nurse’s station

on her own and they put on a patch and gave her a pill.          

                         ADJUDICATION

A.  Employment Services    

     The first issue for determination in this matter is whether

the claimant was acting within the course and scope of her

employment at the time of her injury on March 23, 2009.   

     Ark. Code Ann. § 11-9-102(4) provides:
     (A) "Compensable injury" means:
     (i) An accidental injury causing internal or
     external physical harm to the body. . . arising
     out of and in the course of employment and which
     requires medical services or results in
     disability or death. An injury is "accidental"
     only if it is caused by a specific incident and
     is identifiable by time and place of
     occurrence[.]

(B) "Compensable injury" does not include:
(iii) Injury which was inflicted upon the

    employee at a time when employment services were
    not being performed or before the employee was
    hired or after the employment relationship was
    terminated[.]
     
     The test for determining whether an employee was acting within

the "course of employment" at the time of the injury requires that

the injury occur within the time and space boundaries of the

employment, when the employee is carrying out the employer's

purpose or advancing the employer's interests directly or



25

indirectly.  Pilgrims Pride Corp. v Caldarera, 54 Ark. App. 92, 923

S.W.2d 290 (1996).

     During her recorded statement, the claimant testified that as

a processor, she worked on a conveyor/Line 3.  She explained that

she had to put food on the trays and that the line went “very

fast.”  The claimant worked ten-hour shifts, five days a week, and

sometimes six or seven days per week.  The respondent-employer also

required her to wear special shoes, which she was not allowed to

take off while working.  Her testimony demonstrates that her

employer did not allow her to leave the premises while on break. 

     Here, the evidence demonstrates that when the claimant’s knee

incident occurred, she was headed to the break area to get

something to eat.  The claimant testified that she was not required

to clock out for this break.  It is undisputed that the claimant

was on a mandatory fifteen-minute, morning break.  While on break,

the claimant admitted that her employer did not ever require her to

perform any of her job duties.      

     In Dearman v. Deltic Timber Corp., 2010 Ark.App. 87, ____ S.W.

3d, the Arkansas Court of Appeals determined that injuries

sustained by employees during a required break which benefits the

employer are compensable.  Therefore, based on the Dearman court,

I find that the claimant was performing  employment services at the

time of her March 23, 2009 incident.  

    Specifically, I find that the instant claimant was doing

something generally required by her employer.   While I recognize

that the claimant was not subject to being called back to work
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during her break, it was beneficial to Conagra for the claimant to

rest because she worked long hours, standing, in an assembly-line

type setting, on a fast production line.  She could not do her job

if exhausted.  The mandatory break not only allowed the claimant to

rest, she could get something to eat and/or drink, and use the

restroom.  By requiring that the claimant to take a mandatory

break, this provided a direct benefit to the employer, as the

claimant was not having to leave the line at various times

throughout her shift to take care of her personal business.    

    In sum, pursuant to Dearman, I find that the claimant was

performing employment services at the time of her knee incident. 

B.  Idiopathic Injury/Compensability

     Next, the respondents contends that the claimant’s knee injury

is an idiopathic injury.    

     An idiopathic injury is one whose cause is personal in nature,

or peculiar to the individual. See Kuhn v. Majestic Hotel, 324 Ark.

21, 918 S.W. 2d 158 (1996); Little Rock Convention & Visitors Bur.

V. Pack, 60 Ark. App. 82, 959 S.W. 2d 415 (1997).  Injuries

sustained due to an unexplained cause are different from injuries

where the cause is idiopathic.  ERC Contractor Yard & Sales v.

Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  Where a claimant

suffers an unexplained injury at work, it is generally compensable.

Little Rock Convention & Visitors Bur., supra.  Because an

idiopathic fall is not related to employment, it is generally not

compensable unless conditions related to employment contribute to

the risk of injury or aggravate the injury.  Id.
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     The evidence before me does not demonstrate that the 

claimant’s knee injury was personal in nature or peculiar to her.

Instead, the testimony elicited from the claimant at the hearing,

during her deposition testimony and recorded statement, all fully

explained the circumstances surrounding her twisting incident on

March 23, 2009.  Specifically, the evidence demonstrates that the

claimant’s “twisting incident” was caused by her shoes, which were

made slick due to the spaghetti sauce. 

     Here, the claimant proved by a preponderance of the credible

evidence that she suffered an accidental injury causing physical

harm to her right leg, in the form of “a medial meniscal tear and

lateral meniscal tear,” for which she ultimately underwent surgery

with surgery with Dr. Kelly.  The medical evidence establishing

this injury is found in the MRI of April 24, 2009.     

     The testimony elicited from the claimant during the hearing,

at her deposition, and in her recorded statement demonstrate that

the claimant’s right knee injury occurred as a result of her right

foot twisting, which caused her to almost slip and fall due to the

bottom her shoes being slick from spaghetti sauce.  However, the

claimant testified that she was able to keep herself from falling

by grabbing hold of a pole.  The claimant’s testimony concerning

the twisting event is also corroborated by the medical evidence of

record.  Although, a co-worker, Ms. Campos testified during the

hearing that she was walking along side the claimant when the

incident occurred, however she admitted that she only saw the

claimant grab her knee, and that she could not tell if the claimant
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had sauce underneath her shoes or not.     

    At the hearing, the claimant credibly testified that this

incident occurred during her morning break.  She promptly reported

the incident to management. The claimant’s testimony also

demonstrates that she felt an immediate onset of pain and that her

knee began to swell.  At the time of her recorded statement of

April 9, 2009 (just a few days following the incident), the

claimant testified that during the twisting incident, she heard “a

thunder on her knee.”      

    The claimant credibly testified that she had no prior problems

with her right knee.  Ms. Campos also denied having knowledge of

any prior problems with the claimant’s knee, nor has any other

evidence been presented to support such a finding.       

    In summary, I find that the claimant has met her burden of

proof that she sustained a compensable right knee injury during and

in the course of her employment on March 23, 2009.

    While I realize that the claimant suffered from some pre-

existing degenerative joint disease, however, in light of the

persistent nature of the claimant’s symptoms after the work

incident, her lack of symptoms or any treatment before the work

incident, and the MRI findings of an acute injury, I find that the

compensable injury is what resulted in the claimant’s current knee

condition. 

     Hence, in workers’ compensation law, an employer takes the

employee as he finds her, and employment conditions that aggravate

preexisting conditions are compensable.  Williams v. L&W
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Janitorial, Inc., 85 Ark. App. 1, 145 S.W. 3d 383 (2004).  

C.  Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant must prove by a preponderance of the

evidence that he or she is entitled to the requested treatment.

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W. 3d 153

(2003).  What constitutes reasonably necessary medical treatment is

a question of fact for the Commission.  Wright Contracting Co. v.

Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

     Based on the evidence before me, I find that the claimant

proved by a preponderance of the evidence that all the medical

treatment of record for her compensable injury was reasonable and

necessary in relation to the injury received by her. 

Specifically, all of the medical treatment of record for the

claimant’s compensable right knee injury was geared toward

evaluating, diagnosing, and treating the claimant’s compensable

injury pursuant to Ark. Code Ann. § 11-9-508(a). Therefore,

respondents are liable for all the treatment of record for

claimant’s compensable knee injury. 

D.  Temporary Total Disability Compensation

     An employee who has suffered a scheduled injury is entitled to

compensation for temporary total disability during his or her

healing period or until the employee returns to work, whichever
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occurs first. Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001).  

     The healing period is that period for healing of the injury

which continues until the employee is as far restored as the

permanent character of the injury will permit. Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the underlying

condition causing the disability has become more stable and if

nothing further in the way of treatment will improve that

condition, the healing period has ended. Id. Whether an employee's

healing period has ended is a factual determination to be made by

the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63,

901 S.W.2d 25 (1995).

     The parties stipulated that in the event the claim 

is found to be compensable, the claimant is entitled to temporary

total disability from April 10, 2009 through July 29, 2009.  

     However, the claimant has asserted her entitlement to 

additional temporary total disability benefits.  She contends that

she is entitled to temporary total disability compensation from

August 21, 2009 through August 23, 2009; from August 27, 2009

through August 30, 2009; September 9, 2009 through September 15,

2009; and September 28, 2009 through and continuing through March

17, 2010.       

     Here, the claimant sustained a compensable injury to her 

right knee on March 23, 2009.  Ultimately, she  underwent right

knee surgery with Dr. Kelly June 16, 2009.  On July 29, 2009, he
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released the claimant to return to full activities at work with no

restrictions.   

     However, Dr. Martin opined on August 21, 2009, that the 

claimant was not able to work from August 21, 2009 through August

23, 2009 due to knee pain.  

     On August 27, 2009, Dr. Martin gave the claimant an off work

slip for August 27, 2009, until August 30, 2009, due to right knee

pain.  

     The claimant was directed on September 9, 2009, by Dr. Martin

to refrain from working beginning September 9, 2009, through

September 15, 2009 due to right knee pain.            

    Dr. Martin took the claimant off work on October 5, 2009

through October 11, 2009 due to a sore throat and right knee pain.

      Next, Dr. Martin opined on October 12, 2009 that the claimant

was unable to work from October 12, 2009 through October 25, 2009

due to pain and swelling of the right knee.

     Dr. Kelly injected the claimant’s knee and placed her on anti-

inflammatories on October 21, 2009.  At this time, he opined that

“the only definitive treatment for the claimant’s knee in the

future is knee replacement.” He also released the claimant to

return to work with modified duties of no bending, climbing or

stooping and limited walking.  Dr. Martin opined on November 11,

2009 that the claimant could return to work with the same

restrictions.                   

    At the hearing and during her deposition, the claimant

testified that Conagra refused to allow her to return to work with



32

these restrictions.          

    The medical evidence and the testimony elicited from the

claimant demonstrate that the claimant has suffered continuous knee

pain and swelling of the knee since her compensable incident.  In

addition, the record does not indicate that the modified

restrictions imposed on the claimant by Drs. Kelly and Martin have

ever been lifted or that the claimant has been returned to full

duty work.

     Therefore, based on all of the foregoing, I find that the

claimant has remained within her healing period beginning on the

date of her compensable injury, and continued to do so through at

least March 17, 2010.  In addition, the claimant was released to

modified duty work due to her compensable knee injury in October

2009, the claimant’s testimony demonstrates that her employer

refused to return her to work, with these restrictions.        

     Therefore, based on the above evidence, I find that the 

claimant proved her entitlement to temporary total disability

compensation from August 21, 2009 through August 23, 2009; from

August 27, 2009 through August 30, 2009; September 9, 2009 through

September 15, 2009; and September 28, 2009 through and continuing

through March 17, 2010.       

E.  Controverted Attorney’s Fee

     The parties stipulated that this claim has been controverted

in it entirety. I therefore find that the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity benefits
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awarded herein to the claimant, pursuant to Ark. Code Ann. § 11-9-

715.  

           FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
         existed March 23, 2009.

3.  This claim has been controverted in its entirety.

4.  Average weekly wage of the claimant on March 23, 2009,
         was $726.66.  Her temporary rate is $485.00 per week, 
         and her permanent partial disability rate is $364.00 per
         week.

5.  The respondents are entitled to a set-off under Ark.
         Code Ann. §11-9-411.

     6.  All issues not listed are specifically reserved for
         future hearing.  

7.  In the event this claim is found to be compensable, the
         claimant is entitled to temporary total disability from 
         April 10, 2009 through July 29, 2009.    

8.  This claim has been controverted in its entirety. 

9.  The claimant proved by a preponderance of the evidence  
         that she sustained a compensable right knee injury, 
         rather than an idiopathic injury to her right knee, 
         during and in the course and scope of her employment.   
          
    10.  The claimant proved by a preponderance of the evidence
         that all of the treatment of record was reasonably 
         necessary in connection with her compensable injury of 
         March 23, 2009.

    11.  The claimant proved her entitlement to temporary total  
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         disability compensation from August 21, 2009 through 
         August 23, 2009;August 27, 2009 through August 30,      
         2009;September 9, 2009 through September 15, 2009; and  
         September 28, 2009 through and continuing through 
         March 17, 2010.       
   
    12.  The claimant’s attorney is entitled to a controverted  
         attorney’s fee on all indemnity benefits awarded 
         herein, pursuant to Ark. Code Ann. § 11-9-715.   
     
  
                              AWARD

     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in this

Opinion.  

     Maximum attorney fees are herein awarded to the claimant’s 

attorney on the controverted indemnity benefits, pursuant to Ark.

Code Ann. § 11-9-715.    

      All benefits herein awarded which have heretofore accrued are

payable in lump sum without discount.

     This award herein awarded shall bear the maximum legal  

interest rate until paid. 

     The claimant’s attorney is entitled to a 25% attorney’s fee 

on the indemnity benefits awarded herein, one-half of which is to

be paid the claimant and one-half to be paid by the respondents in

accordance with Ark. Code Ann. § 11-9-715.     

     All other issues not litigated herein are reserved under 

the Act.         

     IT IS SO ORDERED.

      _________________________
         CHANDRA HICKS
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Administrative Law Judge
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