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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determined the claimant’s entitlement

to additional workers’ compensation benefits.  On October 27, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties contentions relative to the afore.   The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Terry W. Menz - the claimant, and Cassandra Menz, coupled with

medical reports and other documents comprise the record in this claim.
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DISCUSSION

Terry Wayne Menz, the claimant, with a date of birth of January 18, 1972, completed the

8th grade and later obtained a GED.  Claimant commenced working for respondent on or about

March 20, 2007, through a temporary employment agency.  The claimant  became an employee or

respondent on June 30, 2007, at which time he was placed on the payroll.  

Regarding his employment history, the claimant testified that for several years he worked

doing grain bins.  The claimant began experiencing seizure problems for which he received Social

Security disability benefits beginning 1998/1999.  The claimant’s first efforts at returning to work

was his employment with respondent.  The testimony of the claimant reflects that he continued to

take medications  for his seizure disorder and received treatment under the care of a Memphis

physician.  Regarding the duration of his receipt of Social Security Disability benefits, the

testimony of the claimant reflects:

Well, I had a work release thing or work ticket or whatever
where you could go try to work and stuff.  But they’re fixing - - the
way I understood it, fixing to quit giving it to me for the time I do 
work for the City of Paragould.  They prorated or whatever to where,
you know, I don’t - - like if I made too much for trying to work, they’ll
take it away from me on my Social Security. (RX. #2, p. 32).

The claimant continued to receive Social Security Disability benefits throughout his employment 

with respondent.

On September 4, 2007, the claimant sustained an injury to his right shoulder within the

course and scope of his employment.  In describing the mechanics of his injury, claimant testified:

I was pushing a dumpster and something kind of burned and 
popped, and that’s how it happened. (T. 10).

The claimant worked on the trash pick up unit.  The testimony in the record reflects that
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depending on the group that the claimant work with, he either had one of the automated

dumpsters that the he worked on the truck or sometimes he worked on the kind that he actually

physically picked up and dumped into the truck.  

On the date of the September 4, 2007, injury, the claimant was working on a three yard

dumpster, which was one of the automated trucks.  The claimant explained that he had to apply

physical force to the dumpster to move it around to physically hook it up because the wheels were

busted and there was a lot of dirt and rocks.  The testimony of the claimant reflects that the three

yard dumpster was about five or six foot wide and three or four foot deep.  There was trash in the

dumpster.  The claimant is right hand dominant.  

The claimant maintains that prior to the September 4, 2007, injury, he did not have any

physical problems, nor did he have any physical limitations.  Further, the claimant denied he had

ever injured his right shoulder prior to September 2007, or that he had been prescribed medication

for any problems for his right shoulder.

The claimant was referred to Dr. Ron Schechter, an orthopedic surgeon, for the

September 4, 2007, right shoulder injury.  In November 2007, Dr. Schechter surgery in the

claimant’s right shoulder.  The claimant testified that he returned to work during the first of

January 2008.  Regarding his assigned job duties following his return to work, claimant’s

testimony reflects:

Well, they had me, at first, riding around with another worker, 
just more or less just to be riding.  And then they had me working at the
City Hall.. (T. 12).

Claimant described the afore as a light duty position.  On or about March 19, 2008, the claimant
was released to full duty work by Dr. Schechter.  The testimony of the claimant reflects that at 
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the time of the March 2008, full duty release by Dr. Schechter he felt that he could not physically 

do his assigned job duties.  Claimant testified that he was continuing to experience pain, popping

and cracking in his right shoulder at the time.  

The claimant reported to respondent once he was released by Dr. Schechter on March 19,

2008.  Regarding his job assignment upon his return to work, claimant testified:

They put me on a residential route where you have to pick up
actual bags and put them in the truck. (T. 13).

The claimant was performing a different job at the time of his injury in September 2007.  Claimant

conceded that while he was assigned to a automated truck, on occasions he performed some

manual lifting:

Well, we were, if they got behind, we had to go out and help
for just maybe an hour sometimes picking up bags. (T. 15).

The testimony of the claimant reflects that individuals with less seniority were assigned to the

residential route.  Claimant testified that he did not perform the job on the residential route, but

rather, quit instead, explaining, “cause I felt I couldn’t do it”. (T. 16).  Elaborating, claimant

testified, regarding the afore:

Trying to run along with the truck and hanging on to it and 
jumping off, grabbing the bags, slinging them up there and jump back
on there while it’s moving. (T. 16).

Claimant was aware that Dr. Schechter had released him with no formal restrictions.  Claimant

testified that he could not do the residential job without exerting his right shoulder because the

trash bags were heavy.  Claimant’s testimony reflects that he would be required to physically sling

the trash bags into the back of the truck, which he was unable to do because of the injury to his

right shoulder.  Claimant maintains that he had to work pretty quickly, and he felt he could not
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perform the job.

The testimony of the claimant reflects that he went in and advised official of respondent,

Linny Edgar that he could not do the residential job:

I told him I didn’t feel like I could do that and I didn’t think it
was fair for them to take me off the, you know, dumpster route, and 
put me on the back of the truck doing what they were going to do. 

No.  Well he just told me he wouldn’t put me back on dumpster
route cause he was afraid I’d get hurt again.  That’s all he said. (T. 18-19).

After leaving the employment of respondent in March 2008, claimant testified that helped 

Jerry Buck at a parts store.  Claimant estimates that he worked approximately three and one-half

(3 ½ ) months for Mr. Buck.  Claimant testified that his job duties for Mr. Buck included

answering the telephone and making receipts.  The testimony of the claimant reflects that Mr.

Buck is an automobile mechanic.  Claimant denies performing any manual labor while employed

by Mr. Buck.  The testimony of the claimant reflects that Mr. Buck was present some of the time

that he worked at the shop.  The testimony reflects that Mr. Buck’s absence from the business

was the product of him undergoing heart surgeries.  The claimant has previously worked for Mr.

Buck before the September 2007, work-related injury.

The claimant denied that he had any problem with his sporadic seizures during the time he

was employed by respondent.  Further, the claimant denied that his seizures disorder prevented

him from doing his job duties with respondent.  

The claimant returned to Dr. Schechter on March 19, 2009.  Regarding his complaints at

the time of the afore visit, the claimant testified:

Still a lot pine, not being able to pick up a lot of stuff, popping, 
grinding, just a lot of pain. (T. 22).
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Claimant maintains that further tests were not performed during the March 19, 2009, visit to Dr.

Schechter.  The testimony of the claimant reflects, with respect to his examination by Dr.

Schechter:

With Dr. Schechter, no.  He just had me raise my arm up and 
that was pretty much it. (T. 22).

Claimant estimated the duration of the examination at ten (10) or twenty (20) minutes.  Claimant

testified that he was not satisfied with the medical care that was provided by Dr. Schechter at that

point.  The testimony of the claimant reflects that while he had hope in March 2008, that his

shoulder would get better, it had not done so by March 2009.

The testimony of the claimant reflects that he sought a change of physician to see if there

was something else that could be done to help with his shoulder complaints.  On July 9, 2009, a

Change of Physician Order was entered allowing the claimant to be seen by Dr. Spencer Guinn. 

The claimant was initially seen by Dr. Guinn on August 5, 2009.  Regarding his knowledge of the

recommendation of an artheogram of the shoulder by Dr. Guinn, claimant testified:

Well I wasn’t exactly sure what needed to be done.  He didn’t
really say.  He could just tell there was something wrong with it.  That’s
pretty much all he told me. (T. 23-24).

The claimant’s testimony reflects that the additional testing recommended by Dr. Guinn was not

performed.  Claimant testified that he is still having the same problems with his right shoulder as

he was having following the surgery by Dr. Schechter.  Claimant desires to have the treatment

recommended by Dr. Guinn.

The claimant asserts, with the exception of the three and one-half (3 ½ ) months period of

working for Mr. Buck, he has been unable to work since his March 18, 2008, release by Dr.
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Schechter.  The claimant testified that he was unaware that Dr. Guinn had recommended one-

handed duty work when he was seem by same.  The testimony of the claimant reflects other than

the work for Mr. Buck he had not worked since being seen by Dr. Guinn in August 2009. 

Claimant offered that he worked for Mr. Hunt in June, July, and August 2009.  The testimony of

the claimant reflects, regarding the amount of time per week that he worked for Mr. Buck:

Just depends.  There wasn’t no steady thing.  No certain
amount. (T. 25).

Claimant asserts that worked one or two forty-hour work weeks during his employment with Mr.

Buck.  The claimant testified that if he was lucky he would make $120.00, in a typical week

working for Mr. Buck.  The claimant receives $957.00, a month in Social Security Disability

benefits.

During cross-examination claimant acknowledged that from the time he was placed on

Social Security Disability in 1999/2000, until he began working for respondent in 2007, he did not

have any other jobs, although the did work “for Jerry Buck a little bit”. (T. 27).  At the time of his

September 4, 2007, the claimant had worked in the sanitation, solid waste department  of

respondent for three (3) months through a temporary employment agency and two (2) months as

an employee of respondent.  

The claimant acknowledged that before doing the dumpster work for respondent he did

work the residential routes for about a week and a half.  Claimant acknowledged that the City of

Paragould requires citizens to put trash or garbage in plastic bags.  The claimant testified that

respondent did not have a recycling program.  As a consequence of the afore, residential trash

included paper, food waste, and typical household residential waste.  
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The testimony of the claimant reflects that with the dumpsters you get all kinds of

commercial materials.  Further, the testimony of the claimant reflects that with the commerical

dumpsters he had to wrestle with them, to include pushing against them with his body, in order  to

move them.  The claimant acknowledged that when the was released to return to work respondent

shout to put him on the residential route because would not have to wrestle with moving the

commercial dumpsters.  Claimant concedes, notwithstanding the afore, he felt that he was not

being treated fairly and resigned.  

The testimony of the claimant reflects that following his resignation for the employment of

respondent, he did not do any work at all other than that for Mr. Buck.  Claimant did not apply

for unemployment compensation benefits, nor did he look for any other work.  The testimony of

the claimant reflects that his job taking in receipts for Mr. Buck was done on a computer. 

Claimant acknowledged that he could have done that type of work if it had been available in the

Paragould area.  The claimant was receiving Social Security Disability benefits through the afore

period.  

The testimony reflects that there is an offset for when he was working for the City of

Paragould that the Social Security Administration would charge back to him.  For the period the

claimant was not working from March 2008 to March 2009, he received Social Security Disability

benefits.  The claimant continues to receive the afore benefits.  

The claimant did  see a doctor for his shoulder complaint between his March 2008 and

March 2009, visits to Dr. Schechter.  Claimant testified:

Well I did go see another physician and all he did was give me 
some pain medicine cause the way I took it, he more or less didn’t
want to mess with it because somebody else done the work or I don’t
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know.  That’s the way I took it. (T. 31).

Claimant identified the afore physician as Dr. Williams.  Claimant explained how the March 2009,

visit to Dr. Schechter came to pass:

I called to talk to him about something and they told me that 
they had been trying to get a hold of me and I never heard nothing from
them, but they had been trying to get a hold of me wanting me to do a 
final examination so he could release, you know, sent it back to Workers’
Comp what he . . . I’m not really sure how that goes. (T. 32).

Claimant acknowledged that in March 2008, he had been released by Dr. Schechter to return to 

work full duty without restrictions.  The testimony of the claimant reflects that during the March

19, 2009, visit, Dr. Schecher did examine his right shoulder:

Just had me take my shirt off, I think.  It seems like he had me
take my shirt off, raise my arms up, seeing how high I could raise them
and stuff like that. (T. 33).

Claimant testified that his wife, Cassandra Menz, was present in the room during the March 19,

2009, examination by Dr. Schechter.  The testimony of the claimant reflects that he does not

remember Dr. Schechter touching him at all during the examination.  

The claimant did not have any further medical attention following the March 19, 2009,

examination by Dr. Schechter until August 2009, when he was seen by Dr. Guinn in connection

with the Change of Physician Order.  The claimant acknowledged that other than the one visit to

Dr. Guinn he has not received any treatment by any other physician for his shoulder after March

2009.  During re-direct examination, the claimant acknowledged that in April 2009, he consulted

an attorney and the same resulted in a June 5, 2009, change of physician request.

Regarding his ability to physically perform the job on the automated truck, which he was

performing at the time of the September 4, 2007, injury, at the time of his release by Dr.
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Schechter in March 2008, claimant testified:

I think it would have been easier if they would have had 
somebody actually back there helping me, yes I think I could have. (T. 35).

Claimant testified that generally on the automated truck there were three (3) employees working,

the driver and two (2) men in the back.  Likewise, claimant testified that there were generally

three (3) employees on the trucks that did the residential route - - a driver and two (2) men in the

back.    

The testimony of the claimant reflects that as one of the two employee on the back of the

automated truck, sometimes he would have to push the dumpsters around to get them in a

position where the automated truck could lift them.  Regarding his ability to perform the job on

the automated truck in late March 2008, claimant testified:

I would have probably could have done it, but I would have 
problems, but like I said, if they had somebody back there helping 
us.

Cause the other guy, he was an older gentlemen, he wasn’t 
help.   (T. 36).

The claimant explained why he did not feel that he could have performed the job on the residential

route in light of his right shoulder injury:

Not really because to be doing that picking up and swinging 
constantly all day long. (T. 36).

Regarding the weights and type of objects he would be lifting and swinging on the residential 

route, claimant testified:

Well, they give you a weight limit, you know, if you have it
in two hands and it’s still really, really heavy, leave it, but you’re 
allowed to pick up to an average I think it’s around sixty (60), about
sixty (60) pounds per bag. (T. 36-37).
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In terms of the height of the vehicle in which the claimant had to sling the trash bags, claimant

testified:

Well not really .   .   .I’d say the bottom part of the trash truck
was probably waist high, and then you’d have to sling them over, you
know, around chest high. (T. 37).

As noted above, the claimant is right-handed.  Claimant’s testimony reflects that he would not

have been able to perform the job sling the trash bags into the back of the truck for eight (8) hours

a day.  

Claimant asserts that he did not get the job with Mr. Buck because of his accounting or

bookkeeping abilities, but because they had been friends over the years and he was asked to help

Mr. Buck.  The testimony of the claimant reflects that Mr. Buck’s physical condition was poor

due to his heart problems at the time that he worked for same in 2009.  The claimant explained

that Mr. Buck underwent heart surgery.  The claimant worked for Mr. Buck while he was out of

the office, noting:

Yes, but it was only more a less a few days cause he was so
stubborn, he would be right back to work.  But I mean I was still 
there. (T. 39).

Claimant worked off and on for Mr. Buck over a period of three and one-half (3 ½ ) months.  The 

testimony of the claimant reflects, with respect to his earnings during the afore period:

Yes.  I think the most I made was that one week was probably, 
maybe on forty (40) hours, was two hundred and twenty-five (225) or 
something like that, but usually averaged about a hundred to a hundred 
and twenty.  (T. 39).

The claimant underwent a functional capacity evaluation.  Claimant asserts that he put

forth the best effort he could in performing the FCE.  Claimant estimates that he spent an hour
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and one half in the evaluation.  During the evaluation the claimant testified that he lifted weights,

squeeze a hand device with both hands, walked on a treadmill, and walked a straight line.  

The claimant did not perform any employment duties for respondent following his March

18, 2008, release by Dr. Schechter.  Claimant’s testimony reflects, regarding the release:

I just went in the next morning after the doctor released me and
talked to Linny Edgar and he told me he was putting me on the back of ,
you know, the residential route, and I resigned right then. (T. 44).

Cassandra Jennings Menz, the claimant’s wife of twenty (20) years, testified that the 

claimant worked for Mr. Buck for three (3) months.  Ms. Menz further testified regarding the

claimant’s earnings while working for Mr. Buck:

Depending on the hours that he worked, like he said, Mr. Buck
would come in, and if he come in then he would not get paid.  You know,
he would tell him to go home and he would make like six dollars an hour.
And approximately he would bring home sometimes sixty (60) to seventy-
five (75) to a hundred dollars ($100) a week. (T. 45).

Ms. Menz’s testimony reflects that the claimant’s employment with Mr. Buck occurred in 2009.

Ms. Menz testified that prior to the claimant’s September 4, 2007, work accident, he did

not have any physical limitations.  Regarding her observations of the claimant following his

accident and surgery, Ms. Menz testified that the claimant was unable to hold their baby.  Ms.

Menz continued regarding her observations of the claimant post injury and post surgery:

Things he couldn’t do no more.  He couldn’t hold a plate in his
right hand, a class in his right hand, and he would have to switch it to the left.  
He had a very hard time changing the baby’s diapers.  He couldn’t help me
a lot and I was having trouble with the pregnancy and I wasn’t suppose to be
picking up on our baby and he couldn’t pick her up like, you know, he wanted
to. (T. 47).

Ms. Menz’s testimony reflects regarding her observation of he claimant in late March 2008, 
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following Dr Schechter’s release to return to work:

Well, he could come home, he would complain, he was hurting
all the time.  He couldn’t sleep, you know, like he always slept, of 
course, it was restless nights.  I couldn’t sleep.  You know there was 
things, he just wasn’t the same anymore.  He couldn’t do the things he
could do before. (T. 47-48).

Ms. Menz testified regarding her observations between the period of March 2008 through March 

2009:

No.  It went from bad to worse, he lost one of the great loves of
his life I call it, basketball.  He couldn’t play basketball no more.  He, you
know, our baby girl would want him to play with her and he couldn’t roll
around on the floor and play with her, you know, there’s so many things
that he couldn’t do anymore, it’s actually hard to remember the things, you
know. (T. 48).

Ms. Menz testified that she has not seen any improvement in the claimant since the surgery

that was performed by Dr. Schechter.  Ms. Menz accompanied the claimant to the visit to Dr.

Guinn in August 2009.  Ms. Menz testified regarding her observation during the visit:

What I seen is something that blew my mind.  His right breast
and his shoulder and everything had fell.  I mean his left side is, I don’t
know, it’s something I never . . . I just couldn’t believe my eyes that he 
had lost that much muscle. (T. 48-49).

Ms. Menz testified that the claimant’s appointment with Dr. Guinn lasted about an hour.  Ms.

Menz is a high school graduate with two (2) years of college, who is a CNA and is licensed in

CPR.  Ms. Menz has performed some nursing duties in the past.

The medical in the record reflects that on November 16, 2007, the claimant underwent

surgery at Arkansas Methodist Hospital in Paragould under care of Dr. Ron Schechter, relative to

his September 4, 2007, work-related right shoulder injury.  The November 16, 2007, operative

report reflects, in pertinent part:



14

INDICATIONS:
Mr. Menz is a 35 year old male who has had shoulder pain after a 
work related injury.  His clinical evaluation was suggestive of some
post traumatic AC joint arthropathy with an AC separation and intra-
articular disruption with secondary impingement type problems.  He 
had an MRI scan that confirmed abnormal activity in the AC joint and 
acromial area.  He failed to improve with conservative treatment.  After 
discussion of risks, benefits and options, he elected to proceed with 
surgery. .   .  (CX. #1, p. 1).

The medical reflects that the claimant underwent a right shoulder diagnostic arthroscopy and 

right shoulder open subacromial decompression with distal clavicle excision under the care of 

Dr. Schechter.  The claimant was seen in follow-up by Dr. Schechter on November 27, 2007.  

The office note relative to the visit reflects:

He reports he is doing better.  He has had some discomfort from surgery
as expected, but no real problems.  He is not tolerating the swelling well
and has had difficulty with pain with his arm down, so it has been difficult
to find a comfortable position.

*       *       *

PHYSICAL EXAM

His right upper extremity was neurovascularly intact distally.  The wounds
were well approximated without signs of infection.  He had full range of
motion of his elbow already.

Assessment and Plan

Diagnosis:
719.41 Pain In Joint, Shoulder
840.0 Sprain/strain, Acromioclavicular

He seems to be doing fine.  His wounds look good and the sutures were
removed today.  I explained to him that I would like him to sleep in a sling,
otherwise, as long as he did no active motion with the shoulder he could 
keep the sling off.  He is struggling standing with his arm hanging down
so I’m going to keep them on sit down duty only for another week.  After
that I will let him return to standing work with no use of the right upper 
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extremity.  In 2.5 weeks he can start active motion.  We are making 
arrangements for formal therapy to help with the above.  I will see him
back in six weeks to check is progress. (CX. #1, p. 3).

The office note of  a February 5, 2008, follow-up visit of the claimant to Dr. Schechter reflects, 

in pertinent part:

He reports he is doing better.  He has less pain than he did before surgery.
His motion is improving.  His biggest concern right now is his weakness,
but he is improving.

*       *       *

PHYSICAL EXAM

His wound is healed.  He now has full active motion of the right shoulder
compared to the left.  He does have a stiffness and pain at extremes of 
motion.  He still has weakness of his shoulder muscles diffusely.

Assessment and Plan

Diagnosis:
719.41 Pain In Joint, Shoulder
726.10 Syndrome, Rotator Cuff Nos
840.0 Sprain/strain, Acromioclavicular
715.11 Osteoarthrosis Lclzd Prm, Shoulder

He seems to be doing well considering how far out from surgery he is.
I reminded him that this surgery typically takes at least a six-month recovery
which he was aware of.  The most important thing is that he has regained all
of his motion, so we should not have to deal with problems of adhesive 
capsulitis.  His biggest problem right now is his weakness which is normal 
for this far from surgery.  He is doing well enough that we are going to advance
his activity to allow up to 30 lbs. of lifting.  He is gong to complete the 
remaining physical therapy visits he has from those which were previously
approved by Work Comp and then he is going to discontinue formal therapy
and is completing his home exercises regularly.  I will see him back in six
weeks to check his progress and I’m hoping that we can release him to full
duty at that time. (CX. #1,p. 8).

The medical in the record reflects that the claimant was next seen in follow up by Dr. Schechter 
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on March 18, 2008.  The office note relative to the afore visit reflects, in pertinent part:

He reports that he is doing much better, but is not 100%.  He still has some
pain and weakness with extremes of activity and has crepitance in time.
Nonetheless, he considers his pain about 90-95% better than before surgery.

*       *        *

PHYSICAL EXAM

His wound was healed without signs of infection.  Good range of motion
but invisible discomfort and weakness in extremes.  He still had some 
weakness with muscle resistance testing is well.  Still some mild discomfort
with impingement testing.

Assessment and Plan

*        *       *

Overall, he is doing very well.  He’s had drastic improvement compared to
his preoperative status.  He has some residual pain and weakness which is 
par of the course with this surgery.  He understands as we have discussed
before that it typically takes at least six months to get over this surgery.  We
discussed options and agreed to try another steroid injection to see if we can 
speed his recovery.  He is doing well enough that were going to try and let
him progress as tolerated to work with no formal restrictions.  He will follow-
up as needed.  If at some point work comp wants an impairment rating, I will
be happy to do so, but would recommend waiting at least six months from
the time of surgery.  If work comp calls wanting the impairment rating, we 
will schedule the patient a 15 minute follow-up without x-rays to complete
a rating. (CX. #1, p. 11).

The record reflects that the claimant underwent a functional capacity evaluation on March 

11, 2009, at the Functional Testing Centers, Inc.  The March 11, 2009, functional capacity 

evaluation report reflects, in pertinent part:

PURPOSE OF ASSESSMENT
Mr. Terry Menz is referred to Functional Testing Centers, Inc for a 
comprehensive functional capacity evaluation to determine his current
functional status.  Mr. Menz reports on-going right shoulder pain that 
originated on 9-4-2007 as the result of a work related injury that later 
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required surgical intervention by Dr. Ron Schechter.  Mr. Menz is referred
to FCT by Dr. Schechter o f Paragould, Ark.  Mr. Menz underwent this at
Orthopedic Sports Therapy Specialists   .      .    .

RELIABILITY AND CONSISTENCY OF REPORT
The results of this evaluation indicate that Mr. Menz gave an unreliable 
effort, with 28 of 47 consistency measures within expected limits.  Mr. Menz
demonstrates inconsistent grip strength with each hand.  He exhibits high 
C.V.s’ with repeated grip strength testing with very low values.  He also 
exhibited a significant increase in grip strength with rapid grip exchange 
testing with each hand.  Mr. Menz also failed to produce an appropriate 
strength ration when comparing his isometric strength with his dynamic 
lifting values.    .     .

*       *       *

FUNCTIONAL LIMITATIONS

Mr. Menz did not exhibit the ability to lift over 30 lbs. with the RUE or
over 45 lbs. with the LUE when lifting unilaterally from floor to shoulder
level.  He also did not exhibit the ability to lift over 80 lbs. bi-manually 
from floor to knuckle level.  Mr. Menz exhibits full AROM of the right
shoulder with normal movement speed with all aspects of testing except
for reaching overhead.  It is noted that due to the unreliable nature of this
evaluation, Mr. Menz’s actual limitations remain unknown.

CONCLUSIONS
Mr. Terry Menz underwent functional evaluation on this date with unreliable
results.

Overall, Mr. Menz is able to perform work at least at the HEAVY work 
category according to the guidelines established by the US Department 
of Labor.  (RX. #1)

On March 19, 2009, the claimant was again seen by Dr. Schechter in follow-up.  The 

report relative to the afore visit reflects, in pertinent part:

The patient returns with work comp requesting an impairment rating.  The
patient reports that he is not doing as well as he would like.  He acknowledges
that he is drastically better that his preoperative status and is glad that he 
had surgery done.  However, he continues to have pain with activity.
He says he has good days where he feels like pain is about 80% improved
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from his preoperative status and bad days where he feels like he is only 
about 20% improved from his preoperative status.  He’s not working at all.
When I questioned him about why he was not working he said that the day
after I released him he quit his job because he felt like they gave him a 
hard time and tried to give him “crappy work to do.”  He has not had any
work since that time.

*       *       *

PHYSICAL EXAM

Shoulder Exam

Observation: No deformity or atrophy.  His wound is healed without signs
of infection.

*        *       *

Assessment and Plan

*       *         *

The patient appears to have reached maximum medical improvement.  
In my interactions with the patient and his wife today I simply acknowledged
that I felt he was as good as he was going to get and that I did not think there
was anything else that I or anyone else could do to improve his pain.  I 
explained that I would be giving a full report to work comp about his impairment
but that I felt that he could be released to any activity as he tolerates.  He
voiced understanding and left for the day.

In terms of his impairment, I would say the following.     .      .    .   Overall,
I would say that the patient has no permanent impairment.  I am releasing 
into activities as tolerated and releasing him from care. (CX. #1, p. 14-15).

Finally, medically, the record reflects the presence of a August 5, 2009, report of Dr. 

Spencer H. Guinn, a Jonesboro orthopedic surgeon, regarding his examination of the claimant.  

The afore report reflects, in pertinent part:

This is a 37 year old male.  This is a Workman’s Compensation case.
He sustained his original injury in 2007 while working for the City of
Paragould.  He states that he was trying to push a dumpster onto a truck
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when he felt a pop in his right shoulder.  It was very painful.  He denies
any symptoms prior to this.  He went to see his primary care physician, 
Dr. Stallcup, who gave him an injection and some medications.  He states
there was no relief, so he then went to see Dr. Schecter in Paragould.
Dr. Schecter recommended surgery and in November 2007 performed a 
diagnostic arthroscopy and then an open decompression and distal clavicle
resection.  He sent him to one month of physical therapy.  He was then 
released to work, but he states that the job required heavy overhead lifting,
which caused significant pain and he has not worked for the City of Paragould
since the first day back.  He now works for a shop that does car repair, but
states all he does is answer the phone.  He is not currently doing any lifting
secondary to pain.

He currently reports pain in the shoulder with attempts at lifting or over-
head activity.  It wakes him at night.  He is unable to pick up his children
secondary to pain.  He has not had any recent treatment or therapy.  He 
points to the shoulder and up into the trapezius as the source of his pain.
No neurovascular changes.  He also gets some swelling into the hand.  No
current anti-inflammatories.  A lengthy review of outside medical records
were performed.

*       *       *

PHYSICAL EXAM:   Pleasant male in no apparent distress.  Alert, oriented
and responds appropriately to exam bilateral upper extremities.  No skin 
changes or wounds.  Neurovascularly intact to sensory and vascular exam.
He has significant scapular dyskinesis on the right.  Pain limits him on
flexion and abduction to about 100 or 110 degrees.  He has a markedly 
positive Hawkins and Neer.  Painful drop arm test.  4 out of 5 strength with
supraspinatus and infraspinatus testing.  With the arm in abduction and the 
internal and external rotation, particularly internal rotation he has 
significant popping and crepitation that is very painful.  It is obviously 
palpable and it appears to be either in the AC joint or anterior deep to 
this area.  There is no instability.  Pain with abduction and external rotation.
No apprehension.  Positive O’Brien’s.

X-RAYS: AP and outlet of his shoulder.  He has a Type I acromion.  He
has approximately 1 cm of space at his AC joint.  Outside surgical report
was also reviewed.  His pre-operative MR from 2007 was also reviewed.

ASSESSMENT:   Right shoulder pain, approximately 1 ½ years our from 
an open subacromial decompression and sistal clavicle resection.  Now
with a painful popping and crepitation plus significant rotator cuff 
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inflammation versus a tear.  The popping could also represent a slap 
tear due to his mechanism of injury.

PLAN: I had a lengthy discussion with Mr. Menz and his wife regarding
his condition.  In reviewing all his previous treatments, I recommended
an MR arthrogram to evaluate his rotator cuff as well as his biceps anchor.
I am going to see him back after the arthrogram to review his results.  If
he were to return to duty, he can work one handed. (CX. #1, 16-18).    

 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim, 

in which the employment relationship existed on September 4, 2007, when the claimant sustained

a compensable injury to his right shoulder, during which time he earned wages sufficient to entitle

him to workers’ compensation benefits at the rates of $277.00/$208.00, for temporary

total/permanent partial disability.

2. In addition to any prior period of temporary total disability, the claimant was 

temporarily totally disabled for the period commencing March 18, 2008, and continuing through

the end of his healing period, a date to be determined, with the exception of the three (3) month

period subsequent to June/July 2009, during which time the claimant work for Mr. Jerry Buck,

when the was temporarily partially disable.

3. On July 9, 2009, a Change of Physician Order was entered by the Medical Cost 

Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to Ark.

Code Ann. §11-9-514 (a) (3) (A) (iii) (Repl. 2002), designating Dr. Spencer Guinn as the
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claimant’s treating physician. 

4. The medical treatment recommended by Dr. Spencer H. Guinn, to include 

diagnostic studies, is reasonably necessary in connection with the treatment of the claimant’s

September 4, 2007, compensable right shoulder injury.

5. The respondent shall pay all reasonable hospital and medical expenses arising out

of the claimant’s September 4, 2007, compensable right shoulder injury.

6. The respondent has controverted the claimant’s entitlement to temporary total 

disability benefits subsequent to March 18, 2008, excluding the three month period subsequent to

June/July 20009, when the clamant was temporarily partially disabled, and the claimant’s

entitlement to medical benefits subsequent to August 5, 2009. 

CONCLUSIONS

There is not a dispute regarding the compensability of the claimant’s September 4, 2007,

right shoulder injury. The claimant asserts entitlement to additional workers’ compensation

benefits as a result of his compensable injury, to include additional temporary total disability and

medical benefits, as well as controverted attorney fees.  Respondent contends that the claimant

reached the end of his healing period on or about January 7, 2008, and is not entitled to

temporary total disability thereafter.  Further, respondent maintains that the diagnostic study

recommended by Dr. Guinn is not related to the claimant’s on the injury, and even if so is not

reasonable and necessary medical treatment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 
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  Additional Medical Benefits

There is no evidence in the record to reflect that the claimant experienced physical

limitations or restrictions relative to his shoulder prior to the September 4, 2007, compensable. 

Further, the is no evidence in the record to reflect that the claimant sustained an injury to his

shoulder subsequent to that sustained.

The claimant underwent surgery under care of Dr. Ron Schechter on November 16, 2007,

relative to the September 4, 2007, compensable right shoulder injury.  The credible evidence in

the record reflects that the claimant has remained symptomatic since sustaining the compensable

injury.  Dr. Schechter relayed in his medical records that the type of surgery the claimant

underwent “typically takes at least a six-month recovery”.  While the records of Dr. Schechter

regarding his follow-up visits of the claimant recite improvement in the claimant’s symptoms as

compared to the pre-surgery symptoms, they nevertheless consistently reflect that the claimant

complained of pain, discomfort and other symptoms in the right shoulder attributable to the

compensable injury.

At the time of the claimant’s March 18, 2008, visit to Dr. Schechter, he relayed

complaints of pain, and weakness.  Dr. Schechter also recorded the presence of crepitance . 

While reaffirming “that it typically takes at least six months to get over this surgery”, Dr.

Schechter nevertheless authored a report releasing the claimant to return to work “with no formal

restrictions” on March 18, 2008, four (4) months subsequent to the surgery. 

The credible evidence reflects that the claimant continued to experience residuals relative

to the September 4, 2007, compensable injury subsequent to his March 18, 2008, visit and release
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by Dr. Schechter.  The record does not reflect the present of medical reports evidencing contact

by the claimant with a medical provider until March 19, 2009.  A review of the March 19, 2009,

report of Dr. Schechter regarding a visit by the claimant of the same date clearly reflects that

while the clamant registered complaints/symptoms regarding his September 4, 2007, compensable

injury medical treatment was not rendered in connection with same.  Instead, the March 19, 2009,

visit was arranged by respondent for the purpose of assessing the extent of the claimant’s

anatomical impairment growing out of the accident.

It is noteworthy that at the time of the claimant’s prior visit to Dr. Schechter of March 18,

2008, Dr. Schechter relayed that if he received a telephone call from “work comp” wanting an

impairment rating he would schedule the claimant for a 15-minute followup without x-rays to

complete a rating.  The claimant was directed to undergo a functional capacity evaluation on

March 11, 2009, prior to the scheduled March 19, 2009, visit with Dr. Schechter.  Claimant

credibly testified that he put forth a valid during the FCE.  The inconsistent results cited in the

March 11, 2009, report would not be unexpected in light of the fact that the evidence

preponderates that the claimant remains within his healing period and in need of further medical

treatment in connection with the compensable injury.

A review of the March 19, 2009, report growing out of the claimant’s visit to Dr.

Schechter discloses that while the claimant continued to register complaints attributable to the

September 4, 2007, compensable right shoulder injury, the extent of his visit was only of fifteen

(15) minutes duration.  Dr. Schechter did not obtain any x-rays or provide any medical treatment

to the claimant during the March 19, 2009, visit.  

The claimant offered that he had sought and obtained medical treatment under the care of
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a Dr. Williams, for complaints relative to his compensable injury for which he was prescribed pain

medication, between the two (2) visits to Dr. Schechter.  There are no medical reports in the

record regarding treatment received by the claimant from Dr. Williams.

Following the claimant’s last visit to Dr. Schechter of March 19, 2009, the claimant

consulted an attorney in April 2009, which resulted in a May 2009, hearing request before the

Arkansas Workers’ Compensation Commission.  As reflected in the stipulations, a Change of

Physician Order was entered in this claim on July 9, 2009.  Pursuant to the afore, the claimant was

evaluated by Dr. Spencer H. Guinn on August 6, 2009.  

The findings of Dr. Guinn regarding his evaluation of the claimant are detailed above in his

report.  Further, the report of Dr. Guinn reflects that he reviewed the claimant’s prior pertinent

medical records as a part of his evaluation.  Dr. Guinn has recommended specific diagnostic

studies in the further treatment of the claimant’s September 4, 2007, compensable injury.

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide an injured employee

such medical services as may be reasonably necessary in connection with the injury received by

the employee.  The claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary. Stone v. Dollar General Stores, 91 Ark App. 260,

209 S.W.3d 445 (2005).  What constitute reasonable and necessary medical treatment is a

question of fact to be determined by the Commission.  Bohannon v. Wal-Mart Stores, 102 Ark.

App. 37, 279 S.W.3d 502 (2008).

In the instant claim, the evidence preponderates that the claimant did not experience

physical restrictions or limitations relative to his right shoulder prior to the September 4, 2007,

compensable injury in the employment of respondent.  Further, the evidence discloses that while
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the claimant underwent surgery under the care of Dr. Schechter on November 16, 2007, he has

nevertheless remained symptomatic relative to the injury.  Dr. Schechter repeatedly noted that the

type of surgery that the claimant underwent typically required a six month period to recover, yet

released him to return to work four months following the surgery and without “formal

restrictions” .   

There is no showing that the claimant has engaged in any physical activities, strenuous or

otherwise, involving the right shoulder since sustaining the September 4, 2007, compensable

injury.  Indeed, the evidence is to the contrary.  The is no evidence in the record to reflect that the

claimant sustained a subsequent injury to his right shoulder following the original injury, or after

his visits to Dr. Schechter in March 2008 or March 2009.

It is noteworthy that Dr. Guinn  reviewed the claimant’s prior diagnostic studies, to

include the pre-operative MRI from 2007.  Dr. Schechter did not perform any diagnostic studies

at the time of his March 19, 2009, visit of the claimant.  It is clear that the purpose of the March

19, 2009, visit to Dr. Schechter was to assess the claimant’s impairment, and not to provide

medical treatment.  The March 18, 2008, report of the claimant’s visit to Dr. Schechter noted the

presence of “crepitance”, relative to the claimant’s right shoulder, however the March 19, 2009,

report is silent regarding same.  When evaluated by Dr. Guinn on August 5, 2009, less than three

(5) months following the March 19, 2009, visit of the claimant to Dr. Schechter, the examination

disclosed that the claimant had a Type I acromion, and the presence of “popping” and

“crepitation”.  The recommended MR arthrogram to evaluate the claimant’s rotator cuff and

biceps anchor advanced by Dr. Guinn is reasonably necessary medical treatment in connection

with the claimant’s September 4, 2007, compensable injury.  Respondent has controverted the
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claimant’s entitlement to medical treatment subsequent to August 5, 2009.

Additional Temporary Total Disability Benefits.

The claimant was released to return to work by Dr. Schechter on March 18, 2008, without

any formal restrictions, relative to the compensable September 4, 2007, compensable right

shoulder injury.  Dr. Schechter acknowledged that the type of surgery the claimant underwent on

November 16, 2007, in the treatment of the right shoulder compensable injury “typically required

at least six months” recovery.  Nevertheless at the time of the March 18, 2008, release the

claimant was only four (4) months post-op.  Further, the claimant, who is right- handed, relayed

complaints of pain and weakness attributable to the compensable injury at the time of the March

18, 2008, visit.

The claimant did not perform any work in the employment of respondent following his

March 18, 2008, release by Dr. Schechter.  The evidence discloses that the claimant was

scheduled to be assigned to a residential route by respondent.  The duties entailed in the afore

included slinging trash bags into the back of the garbage truck.  In addition to asserting that the

assignment should not have given to him due to his seniority, claimant noted the difficulty he

would experience attempting to discharge the duties of slinging the trash bags in the back of the

truck over an eight-hour period.

A claimant is entitled to temporary total disability during his healing period if he shows by

a preponderance of the evidence that he has a total incapacity to earn wages.  Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878, 1996).  The healing period is defined as

that period fo healing of an injury resulting from an accident.  Ark. Code Ann. §11-9-102 (12).  If

the underlying condition causing the disability has become more stable and if nothing further in
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the way of treatment will improve that condition, the healing period has ended.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  Conversely, if something further in the

way of treatment will improve the condition, the healing period has not ended.  

In the instant claim, the evidence preponderates that at the time of the March 18, 2008,

release Dr. Schechter, the claimant remained symptomatic and in need of further medical

treatment.  The claimant underwent a procedure on his right shoulder which typically required a

recovery period of six months.  The claimant’s proposed assigned job duties with respondent as of

March 18, 2008, required him to sling bags of trash into the back of a truck.  In addition to

slinging the bags, the afore required the claimant to lift the bags, and to ride on the back of the

truck holding on with one or both hands as the truck proceeded along the residential route.  Dr.

Schechter issued a “Activity Restrictions” document relative to the claimant on March 18, 2008,

in which he noted that while the claimant was “expected to have some discomfort”, he was

released to work with no formal restrictions.

The evidence preponderates that the claimant has remained symptomatic since sustaining

the September 4, 2007, compensable right shoulder injury.  The evidence discloses that the

claimant voiced the presence of symptoms at the time of the March 18, 2008, visit to Dr.

Schechter.  While Dr. Schechter’s follow-up reports cite the improvement of the claimant’s

symptoms, they are all couched in comparison to the pre-operative symptoms and complaints.  

As noted above, the evidence preponderates that the clamant has not reached the end of his

healing period in connection with the September 4, 2007, compensable right shoulder injury.

At the time of the claimant’s August 5, 2009, evaluation by Dr. Guinn, the physical

examination disclosed the presence of objective finding which warranted further diagnostic
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studies, which are reasonably necessary in connection with the treatment of the September 4,

2007, compensable right shoulder injury.  Further, Dr. Guinn offered that if released to work, the

same should be one-handed.  The evidence in this record preponderates that the claimant has

remained within his healing period and totally incapacitated from engaging in gainful employment

requiring strenuous exertion of the right upper extremity since March 18, 2008.

The evidence discloses that the claimant performed limited duty work in the employment

of Jerry Buck for a period of three (3) months commencing June/July 2009.  The claimant’s

earnings during the afore period were substantially reduced, and his employment activities did not

entail strenuous use of his right upper extremity or shoulder.  During the afore three month period

the claimant was temporarily partially disabled.    The clamant has remained symptomatic

subsequent to March 18, 2008, and in need of further medical treatment in connection with the

compensable right shoulder injury.  

The credible testimony in the record discloses that the claimant is unable to lift weights of

any significance as a result of the compensable injury; that the proposed assigned job duties

offered by respondent after March 18, 2008, entailed the claimant using his injured arm/shoulder

lifting and throwing/slinging trash bags into the back of the tuck, which the claimant could not

physically and safely perform continuously over an eight hour period.  Respondent has

controverted the claimant’s entitlement to temporary total disability benefits subsequent to March

18, 2008.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $277.00, for the period commencing March 18, 2008, and
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continuing through the end of the healing period, a date to be determined, save for the three (3)

month period commencing June/July 2009, as a result of the September 4, 2007, compensable

right shoulder injury.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with the treatment of the claimant’s

September 4, 2007, compensable right shoulder injury, to include the diagnostic studies

recommended by Dr. Spencer H. Guinn during his August 5, 2009, examination of the claimant.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

   
    


