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STATEMENT OF THE CASE

A hearing was conducted on September 7, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation law.  A prehearing conference was conducted on July 6,

2010, and a Prehearing Order was filed on July 8, 2010.  At the hearing, the

parties agreed that the Prehearing Order would be admitted into the record as

Commission Exhibit 1, subject to any modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including November 7, 2009.

3) Claimant’s average weekly wage at the time of the incident

was $400.00 per week, which would entitle the claimant to a

temporary total disability rate of $267.00 per week and a

permanent partial disability rate of $200.00 per week.

4) The parties agree that the actual body parts that the claimant

injured on November 7, 2009, were his right foot, left heel,

and a compression fracture at T11/T12 in his back.  The

parties agree that there are not any compensable injuries to

the claimant’s neck or knees.

5) The parties stipulate that the claimant reached maximum

medical improvement for his alleged compensable injuries on

April 14, 2010.

The sole issue to be litigated at the September 7, 2010, hearing was

whether the claimant was performing employment services on November 7,

2009, when he sustained injuries to his right foot, left heel, and a compression

fracture at T11/T12 of his back.

At the full hearing, the claimant contended that he sustained multiple

compensable injuries on November 7, 2009, including but not limited to his right

foot, left heel, and a compression fracture at T11/T12 of his back.  The claimant

contends that the medical treatment he has received since November 7, 2009,

at least through his last physical therapy visit at Drew Memorial Hospital, has

been reasonable, necessary, and related to his compensable injuries and

therefore respondents should be ordered to pay for those medical visits.  The

claimant contended that he is entitled to temporary total disability benefits.
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Claimant contended that he is entitled to be paid his workers’ compensation

benefits at the appropriate rate.  The claimant contends that the respondents

should be ordered to pay attorney’s fees as provided by law, and the claimant

contends that he was performing employment services for the respondent

employer when he sustained injuries due to his fall on November 7, 2009.

Claimant reserves any issues related to permanency.

Respondents contended at the full hearing that the claimant was not

performing employment services at the time of his injury.

DISCUSSION

The claimant, age 28, began working for the respondent employer in

August of 2009.  The claimant testified that on November 7, 2009, he was doing

roof carpentry for the respondent employer.  The claimant testified that he rode

to the job site with his supervisor, Jackie Hutchison.  

The claimant testified that while working for the respondent employer he

would usually have one break in the morning and one break in the afternoon and

a lunch break.  The claimant testified that his breaks were controlled by his

supervisor, but that the breaks usually occurred when the workers reached a

good stopping point.  The claimant testified that breaks would last between five

and fifteen minutes.

The claimant testified that while working on the roof in the afternoon of
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November 7, 2009, the workers on the roof agreed to take a break.  The claimant

testified that the workers went down the ladder for the break.  However, the

claimant testified that when he got to the break area he realized he had forgot his

cigarettes up on the roof.  The claimant testified that he alone went back up the

ladder to retrieve his cigarettes then came back down at which time he fell

approximately twenty feet.  The claimant testified as follows regarding the

incident in question on November 7, 2009:

Q So, when the break was called, what did everybody do at that

point in time?

A Went down the ladder and went and got something to drink,

smoked a cigarette.

Q So, there was a ladder there, I guess, who brought the

ladder?

A I’m not exactly sure whose truck it come out of.  It was the

ones we used everyday for work, and it was just ones that the

company owned.

Q And so everybody went down the ladder and y’all were taking

a break down on the ground?

A Yes, sir.

Q And at some point in time, as I understand it, you were

looking for a cigarette, is that right?

A Yes, sir, I’d asked a couple of guys there if they had a

cigarette, I had left mine on the roof, and they didn’t have one,

so I went up there to go get mine.

Q So, tell us, when you weren’t able to bum a cigarette down on

the ground, what did you do next?
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A I went up there to get them out of my tool belt.

Q You say you went up, where did you go?

A On top of the roof.

Q Did you go back up the ladder?

A Yes, sir, went back up the ladder.

Q And when you got up back on the roof, where were your

cigarettes?

A In my tool belt.

Q And as you recall, go over the sequence of events that

occurred once you got yourself back up on the roof?

A I went up the ladder, walked over there, went ahead and

dropped the pull lines we used to pull the PVC roofing up, the

nylon straps we used, and then I went over there and got my

cigarettes out of the tool belt and was coming back down the

ladder when I fell.

(T. pp. 18-19, lines 10-25 & 1-22)

The claimant’s fall coming down the ladder on November 7, 2009, caused

the claimant injuries to his right foot, left heel, and back.  The sole question to be

determined is whether the claimant was performing employment services at the

time of the fall on November 7, 2009.

ADJUDICATION

This case comes down to whether the claimant was performing

employment services at the time of his fall on November 7, 2009.  Arkansas
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Code Annotated § 11-9-102(4)(B)(iii) states an injury is not compensable if it was

inflicted upon the employee at a time when employment services were not being

performed or before the employee was hired, or after the employment

relationship was terminated.

Although the statute does not define “employment services,” the

Commission, as well as the Arkansas Appellate Courts have previously held that

an employee is performing employment services when he or she is engaging in

an activity which carries out the employer’s purpose or advances the employer’s

interest directly or indirectly.  Cheri Petty v. Olsten Kimberly Quality Care, Full

Commission Opinion, September 13, 1995 (E405037); 328 Ark. 381, 944 S.W.2d

381 (1997).

An employee carries out the employer’s purposes or advances the

employer’s interest when he or she engages in the primary activity which he or

she was hired to perform.  Kenneth Behr v. Universal Antennas, Full Commission

Opinion, December 6, 1995 (E408376).  The Arkansas Supreme Court has held

that the same test used to determine whether an employee was acting within the

“course of employment” is to be used to determine whether the employee was

performing “employment services.”  Collins v. Excel Specialty Products, 347 Ark.

811, 69 S.W.3d 14 (March 7, 2002).  The test is whether the injury occurred

“within the time and space boundaries of employment, when the employee was

carrying out the employer’s purpose, or advancing the employer’s interest directly
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or indirectly.”

As in all employment services cases, the outcome can depend upon the

smallest of facts.  In the case at hand, the claimant was already on break and

went back on the roof to retrieve his cigarettes so that he could continue with his

break.  The primary purpose for the claimant being on the ladder at the time of

his fall was so that he could retrieve his cigarettes so that he could continue his

break.  In Harding v. City of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998)

the Court stated, “An employee is performing employment services when he is

engaged in the primary activity that he was hired to perform or in incidental

activities that are inherently necessary for the performance of the primary

activity.”  Here, the claimant’s incidental activity was that he was going back on

the roof to retrieve his cigarettes; however, that incidental activity was not

inherently necessary for the performance of his work duties for the respondent

employer.

I recognize that the claimant’s testimony also stated that while up on the

roof retrieving his cigarettes he threw some rope lines down so that they could

later be used to retrieve roofing materials.  However, the claimant did not sustain

his injury while throwing the rope lines down.  The claimant sustained his injury

while he was coming down the ladder for the purpose of retrieving his cigarettes.

This case turns on whether the claimant was performing employment

services when he fell on November 7, 2009.  For a claimant to establish a
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compensable injury as a result of a specific incident which is identifiable by time

and place of occurrence, the claimant must prove by a preponderance of the

evidence that the injury arose out of and in the course of employment.  See

A.C.A. § 11-9-102(4)(A)(i).  As stated above, the same test to determine whether

the claimant was “in the course of employment” is also used to determine

whether the claimant was performing “employment services.”  W hen taking all the

evidence into consideration without giving the benefit of the doubt to either party,

I find that the claimant has failed to prove by a preponderance of the evidence

that his injuries arose out of and in the course of his employment with the

respondent employer on November 7, 2009.  The claimant testified that had he

not fallen he would have gone back to where his other co-workers were to have

a smoke and then returned back to work.  At the time of the claimant’s fall he was

en route to have a smoke break for the second time.  (T. pp. 37-38, lines 24-25

& 1-7)  

In making this determination I do not overlook the fact the claimant was

transported to the work site by his supervisor.  However, my analysis would not

change had the claimant had his own car available at the work site.  Clearly, to

have a smoke break the claimant did not need to leave the premises, whether the

claimant left the premises to have a smoke break or stayed on the premises it is

of no consequence because it was still an incidental activi ty that was not

inherently necessary for the performance of the claimant’s primary job duties.
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Also the Court stated in Harding v. City of Texarkana, “Although appellate’s break

may have indirectly advanced her employer’s interest, it was not inherently

necessary for the performance of the job she was hired to do.”  Whether an

employee is performing employment services at the time of an accident depends

on the particular set of facts in each case.  In this matter, I find that claimant has

failed to prove by a preponderance of the evidence that he was performing

employment services at the time of the accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted

as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained any compensable injuries as a

result of a specific incident identifiable by time and place of

occurrence on November 7, 2009.  Specifically, the claimant

has failed to prove by a preponderance of the evidence that

he was performing employment services at the time of the

accident.
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ORDER

After careful consideration of all the evidence in this matter, and viewing

such impartially, and without giving the benefit of the doubt to either party, I find

that the claimant has failed to prove by a preponderance of the evidence that he

sustained any compensable injuries on November 7, 2009.  Therefore, the above

captioned claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


