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CARMEN MCKENZIE, EMPLOYEE CLAIMANT

ASSOCIATED PIPELINE CONTRACTOR, INC.,
EMPLOYER RESPONDENT

LIBERTY MUTUAL FIRE INSURANCE COMPANY,
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Hearing before Administrative Law Judge Barbara W. Webb on September 1, 2010,
in Little Rock, Pulaski County, Arkansas.

The claimant appeared pro se.  

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,
Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 1, 2010, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on May 12, 2010.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at the hearing.

A copy of the Pre-hearing Order was made Commission Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties and the Pre-hearing

Order as amended on the record are hereby accepted:

1. The employer/employee/carrier relationship existed on or about

November and December, 2008, when the claimant contends she

sustained a compensable gradual injury to her lungs, heart and

esophagus.
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2. The claimant earned a sufficient average weekly wage which would

entitle her to the maximum compensation rate for temporary total

disability for the relevant time periods, if awarded.

3. The claimant worked for Associated Pipeline Contractor, Inc. from

June 18, 2008, until December 13, 2008, in the State of Arkansas.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Whether the Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. Compensability of claimant’s alleged gradual injury to her lungs, heart

and esophagus.

3. If found compensable, claimant’s entitlement to appropriate benefits.

4. Notice of injury.

The record consists of a one volume transcript of the September 1, 2010,

hearing consisting of the testimony of the claimant, Carmen McKenzie, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Joint Exhibit No. 1 (Medical Records with Index); Claimant’s Exhibit No. 1

(Documentary Evidence); Claimant’s Exhibit No. 2 (Letter of Candace Shafer

Franks, M.D. dated 9/23/09). 

FACTUAL BACKGROUND

The claimant, Carmen McKenzie, is 52 years old (DOB: January 18, 1958).

She completed the eighth grade.  She attended Southern Tech College for one year
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and studied computerized office technology.  Her primary work experience has

been in convenience stores as a manager and cashier.  She also worked as a

supervisor at a factory making baby pacifiers and drove a school bus.  She began

working for Associated Pipeline Contractor, Inc. in April or May of 2005.  She drove

a school bus and a one-ton truck to take six men out to work on the natural gas

pipeline.  She loaded the truck with the materials needed, kept the flatbed of the

truck intact, kept up with all the tools, and pulled a Porta-John from place to place.

She also helped with lubricating of the pipe and flagging of traffic.  The pipeline was

being installed across several states.  She began working in Lafayette, Louisiana,

and eventually began working in Arkansas on June 18, 2008.  She explained that

there were normally fourteen-sixteen on the crew.  She worked from 5:00 a.m. until

6:00-7:00 p.m.  She rented a house in Searcy, Arkansas.  When the pipeline got to

Tunica, Mississippi, she moved to a house in Forrest City, Arkansas.  She recalled

that she moved to Forrest City in October of 2008.  

McKenzie testified that she first experienced symptoms in June of 2008.  She

went through a 24 hour episode of 104-105 fever and uncontrollable muscle

cramping and stretching of the body.  She got better and returned to work on

Monday, but started getting bad ear infections.  She sought medical treatment at

Medco Clinics.  She was given ear medicine and a steroid shot.  She was seen by

Dr. Wilson in McCrory, Arkansas, in October of 2008.  He initially diagnosed her

with pneumonia.  She sought treatment at the emergency room in Forrest City on

December 27, 2008, and was referred to Dr. Christopher John, a specialist at
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Pulmonary Associates.  She was ultimately referred to Dr. Watkins in Little Rock

and was  diagnosed with histoplasmosis.  She was prescribed Sporanox and Lortab

and Demerol.  She was laid off on December 13, 2008.  She testified that Dr.

Watkins performed surgery and she remained in the hospital for ten days on major

antibiotics and morphine.  She continued treating with Dr. John for a year and a

half.  She currently is seen by a doctor at Conway.  She testified that they took her

off the Sporanox about four months prior to the hearing.  The doctors are continuing

to monitor her condition.  Her medicine was $2500 per month which was provided

free by a drug company for a year and a half.  

Her condition has improved and she was released to return to work a week

prior to the hearing.  She began working for Michaels Pipeline escorting the pipe

down the highways in a Ford Ranger truck with beacon lights and flags.  

McKenzie testified that she continuously worked around dust and abandoned

chicken houses, bird sites, and farmland.  She testified that she breathed in the

fungus of the spore and that histoplasmosis is a fungus.  She testified that she also

worked with pipe that was contaminated from India.  She heard that other pipeliners

were being treated by Dr. John.  She testified that initially they believed she had

lung cancer and went through miserable weeks thinking she was going to die of

lung cancer until the surgery where it was determined that she had histoplasmosis.

She chose to go on unemployment in lieu of workers’ compensation because she

was encouraged to do so by the company representative.  She did not collect any
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short-term or long-term disability benefits.  She used some health insurance to pay

for her medical bills.   

On cross-examination, McKenzie testified that she smoked one pack of

cigarettes a day for thirty-six years.  She denied that she had been diagnosed with

chronic obstructive pulmonary disease prior to the surgery.  In 2007, she admitted

that she sought medical treatment for burning pains, but explained that it was acid

reflux.  She also sought medical treatment in June of 2008 for tightness and sharp

pains in her chest while working for Associated in Rayville, Louisiana.  She

explained that she was driving a bus with no air-conditioning and had to leave the

windows open to breathe.  She was not aware that she had histoplasmosis until

January 5, 2009.  She testified that she was in Arkansas when her symptoms first

began, but that it was possible that she was exposed to the fungus while working

in Mississippi or Louisiana.  She recalled that she worked among chicken houses

and farmland while working the pipeline between Searcy and Forrest City.

She recalled going on unemployment due to problems with her back and the

sickness from the disease.  She was paid $432.00 per week in unemployment

compensation for the time she missed work.  She testified that Dr. John told her that

he would not release her back to work until April or May of 2010 after the surgery

due to the severity of the lung disease, but she does not have anything from him in

writing.  

She testified that she had a mass on the heart, a mass on the esophagus,

and half of her lung was taken.  She testified that she got out of the hospital on



McKenzie - F902542 - 6 -

January 13, 2009.  She was on very strong drugs.  She notified Associated Pipeline

Contractors of her claim on March 10, 2009.  She explained that she went back to

a different job since she was not exposed to dirt and mud.  She testified that she

followed the pipe truck in a brand new Fort Ranger with air conditioning.  She

testified that her recent job ended and she was laid off when the escorting part was

done.     

Medical records reveal that the claimant was seen by Dr. Brown at the

Richardson Medical Center in Rayville, Louisiana, on September 17, 2007, with

complaints of intermittent pain across her chest.  She underwent an upper GI which

was nondiagnostic.  The scan showed no active cardiopulmonary disease.

On December 7, 2008, the claimant presented to the Forrest City Medical

Center complaining of shortness of breath.  It is noted that she was diagnosed with

pneumonia in October and “feels the same”.  

On October 13, 2009, Dr. Christopher John of Southwest Pulmonary

Associates wrote a letter stating that the claimant had been a patient of his since

December of 2008.  He notes that a right wedge resection done on February 5,

2009, revealed histoplasmosis .  He noted that she was being treated with

Sporonox 200mg twice daily.  He further noted “Unfortunately, due to the

unpredictability of the Histoplasmosis infection, an exact cause of her infection

cannot be determined.”
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A report from Michael Freshwater, an Consulting Industrial Hygienist, reflects

that the source of where the claimant contracted histoplasmosis “will be extremely

difficult to prove”.

A letter dated September 23, 2009, from Dr. Candace Shafer Franks

confirms that the claimant has a pulmonary disease, histoplasmosis.  She further

notes that the claimant was evaluated by a pulmonologist and is being treated.  Dr.

Franks further notes “It is entirely likely that her exposure to this pathogen was work

related.”

 DISCUSSION

The claimant contends she developed histoplasmosis while working for

respondent employer and is entitled to appropriate benefits.  The claimant reserves

all other issues, including permanency.

The respondents contend the claimant is a driver for a construction

company.  She is alleging that she has histoplasmosis, a lung disease.  She is a

one or two pack a day cigarette smoker for 36 years.  The major cause of her

condition is not work related.  This is a pulmonary claim.  There was no unusual

event that precipitated the condition.  Respondents further assert that there is no

jurisdiction in Arkansas.  Respondents further assert there was no notice of any

injury until March of 2010.  Finally, Respondents assert a credit for any

unemployment benefits received. 

I. JURISDICTION
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The respondents contend that the Arkansas Workers’ Compensation

Commission does not have jurisdiction over this claim since the evidence revealed

that the claimant had worked in other states and that any exposure would have

occurred while the claimant was not in Arkansas.  The claimant contends that her

symptoms first manifested in Arkansas and that she was exposed to potential

sources of the fungus, i.e. chicken houses, bird sites, farmland, etc., while working

on the pipeline between Searcy and Forrest City.  

Under Ark. Code Ann. § 11-9-707(1)(Repl. 2002), there is a statutory prima

facie presumption that the Commission has jurisdiction over any claims filed before

the Commission.  Conrad v. Continental Express, 1995 AWCC 84, Full Commission

Opinion filed April 12, 1995 (E119927).  Before the Commission can assume

jurisdiction over the claim, there must be a statutory basis for entertaining the claim.

International Paper Co. v. Tidwell, 250 Ark. 623, 466 S.W.2d 488 (1971); McKeag

v. Hunt Transportation, Inc., 36 Ark. App. 46, 818 S.W.2d 581 (1991); Patton v.

Brown & Root, Inc., 31 Ark. App. 141, 789 S.W.2d 745 (1990).  The Arkansas

Workers’ Compensation Act does not specify what extrastate situations it covers.

Tidwell, supra; R. Leflar, American Conflicts Law, 161 (3d Ed. 1977). Under the

Arkansas Workers’ Compensation law, an employer’s liability is statutorily based

upon disability or death from an injury arising out of and in the course of

employment.  Ark. Code Ann. § 11-9-401 (1987).  In addition, “employment” is

defined as “every employment carried on in the state” (subject to statutorily

specified limitations).  Ark. Code Ann. § 11-9-102(3)(1987).
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The application of the Arkansas Workers’ Compensation Act must not violate

federal constitutional principles, particularly the full faith and credit clause.  Id.  In

considering the federal constitutional requirements, Professor Larson points to six

grounds on which the applicability of a particular compensation act has been

asserted.  They are:

1)  Place where the injury occurred;

2)  Place of making the contract;

3)  Place where the employment relation exists or is carried out;

4)  Place where the industry is localized;

5)  Place where the employee resides;

6)  Place whose statute the parties expressly adopted by contract.

4 A. Larson, Larson’s Workmen’s Compensation § 86.10 (1994); Tidwell,

supra.  According to Larson, any state which is the locus of any one of the first

three criteria, and perhaps of the next two, can constitutionally apply its statute.

The Courts in Arkansas have held that this statutory provision must be

applied liberally in favor of a claimant in light of the humane purposes of the Act.

Tidwell, 250 Ark. at 633 (Arkansas law applied where claimant was injured in

another state where performance was contemplated but employment contract was

entered in Arkansas between an Arkansas resident and employer who maintains

an office exercising general supervision in Arkansas); Missouri City Stone, Inc. v.

Peters, 257 Ark. 917, 521 S.W.2d 58 (1975) (Jurisdiction found in Arkansas where

injury occurred in Oklahoma, employee was an Arkansas resident hired by
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telephone call placed to him in Arkansas, employer maintained office in Arkansas,

and paid the employee by checks drawn on Arkansas bank); Midwest Dredging Co.

v. Etzberger, 270 Ark. 936; 606 S.W.2d 619 (Ark. App. 1980) (Jurisdiction found

where injury occurred in Louisiana where contract of hire occurred in Arkansas); but

see contra, Patton v. Highlands Ins. Co., 31 Ark. App. 141, 789 S. W. 2d 745 (Ark.

App. 1990) (No jurisdiction where only contact with Arkansas is claimant’s

residency).

In the instant case, I find that the preponderance of the evidence provides

a sufficient basis to invoke the jurisdiction of the Arkansas Workers’ Compensation

Act.  The cases cited above which conclude that the Arkansas Commission can

properly exercise jurisdiction over the claim all contain circumstances which, viewed

in the light of liberal construction, connect the employment, and not merely the

employee, to Arkansas.  Patton v. Highlands Ins. Co., 31 Ark. App. 141, 789 S. W.

2d 745 (Ark. App. 1990).  In this case, the work was performed and supervised in

Arkansas and the claimant was at all times relevant a resident of the State of

Arkansas.  Therefore, based on the preponderance of the evidence, I find that the

statutory basis required for the Commission’s jurisdiction is present and there is a

sufficient basis for the Arkansas Workers’ Compensation Commission to invoke its

jurisdiction.

II.  COMPENSABILITY

A “compensable injury” is defined as an accidental injury... arising out of and

in the course of employment....” Ark. Code Ann. §11-9-102(4)(A)(i) (Supp. 2003).
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“Arising out of the employment” refers to the origin or cause of the accident and the

phrase “in the course of employment’ refers to the time, place and circumstances

under which the injury occurred.  Gerber Products v. McDonald, 15 Ark. App. 226,

692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment. The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks. J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

A compensable injury does not include an “injury which was inflicted upon

the employee at a time when employment services were not being performed ....”

Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2003). An employee is performing

“employment services” when he or she “is doing something that is generally

required by his or her employer.”  White v. Georgia-Pacific Corp., 339 Ark. 474,

478, 6 S.W.3d 98, 100 (1999). The test for determining whether the employee was

performing employment services at the time of the injury is “whether the injury

occurred within the time and space boundaries of the employment, when the

employee [was] carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.” Pifer v. Single Source Transp., 347 Ark. 851, 69

S.W.3d 1 (2002).

Ark. Code Ann. § 11-9-102 provides that in order for a claimant to prove a

gradual onset claim, she must show by a preponderance of the evidence several
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factors.  However, under the provisions, respiratory infections and asthma are not

one of the listed conditions.  Therefore, this claim must fall under the occupational

disease provisions of the Arkansas Workers’ Compensation Act.   

Ark. Code Ann. § 11-9-601, provides in relevant part that:

(e)(1)(A) “Occupational disease”, as used in this chapter, unless the
context otherwise requires, means any disease that results in
disability or death and arises out of and in the course of the
occupation or employment of the employee or naturally follows or
unavoidably results from an injury as that term is defined in this
chapter.
(B)  However, a causal connection between the occupation or
employment and the occupational disease must be established by a
preponderance of the evidence.

* * *
(3)  No compensation shall be payable for any ordinary
disease of life to which the general public is exposed. . . .
(g)(1) An employer shall not be liable for any
compensation for an occupational disease unless:
(A) The disease is due to the nature of an employment in
which the hazards of the disease actually exist and are
characteristic thereof and peculiar to the trade, occupation,
process, or employment and is actually incurred in his or her
employment . . . .

The fact that the general public may contract a disease is not controlling; the

test of compensability is whether the nature of the employment exposes the worker

to a greater risk of the disease than the risk experienced by the general public or

workers in other employments.  Osmose Wood Preserving v. Jones, 40 Ark. App.

190, 843 S.W.2d 875 (1992).   An occupational disease is characteristic of an

occupation, process, or employment where there is a recognizable link between the

nature of the job performed and an increased risk in contracting the occupational
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disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d

841 (1984).

Medical evidence is not ordinarily required to prove causation, i.e. a

connection between an injury and the claimant’s employment, Wal-Mart v. Van

Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion is offered

on causation, the opinion must be stated within a reasonable degree of medical

certainty.  This medical opinion must do more than state that the causal relationship

between the work and the injury is a possibility.  While the Supreme Court has not

required the Doctor’s medical opinions be absolute or stated in “magic words”, the

Court has held that where the only evidence of a causal connection is a speculative

and indefinite medical opinion, it is insufficient to meet the claimant’s burden of

proving causation.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d  414,

(2002).  The Commission is not bound by a doctor’s opinion which is based largely

on facts related to him by the claimant where there is no sufficient independent

knowledge upon which to corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402(1983).  

In the instant case, the claimant was a lifetime smoker and suffered from

chronic obstructive pulmonary disease.  These problems existed prior to her

employment working on the natural gas pipeline in Arkansas.  A review of the

medical evidence in this case reflects that the claimant sought treatment for

breathing problems in September  of 2007.  The claimant first reported her
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condition as work-related in March of 2009, after surgery revealed that the claimant

suffered from histoplasmosis.  While the claimant testified that she worked in rural

farming areas which may have contained chicken houses and other bird sites, there

is no evidence that the claimant was exposed to areas with histoplasmosis fungus

as a result of her daily job duties.  Compare, Osmose Wood Preserving v. Jones,

40 Ark. App. 190, 843 S.W.2d 875 (1992).

In the instant case,  Dr. John, the claimant’s pulmonary specialist,  states

that the cause of the infection cannot be determined due to the unpredictability of

the histoplasmosis infection.  Although Dr. Franks states that “it is entirely likely that

her exposure to this pathogen was work related”, the evidence demonstrates that

the doctor’s opinion is based on the history provided by the claimant.  To conclude

that the claimant’s exposure was related to her job is conjecture and speculation.

Conjecture and speculation, even if plausible, cannot take the place of proof.  Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 79,575 S.W.2d 15 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).     

In a similar case where the claimant alleged she suffered from occupational

asthma, the Full Commission found that the claimant clearly failed to meet her

burden of proof by establishing the causal connection between her condition and

her employment.  Cooper  v. Textron, 2005 AWCC 31 (F213354 February 14,

2005).  In Cooper, the claimant had also suffered from breathing problems for years

prior to the renovation of the Arkansas Gazette Building.  Id. The Commission also
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noted that the medical evidence revealed that there were other potential causes of

her problems such as smoking and acid reflux.  Id. Finally, the Commission noted

that although the presence of dust was not disputed, the experts found no air

quality or working condition violations. Id.  

Likewise in the present case, McKenzie suffered respiratory problems prior

to her work on the pipeline in Arkansas.  Similarly, the medical evidence revealed

other potential causes of the histoplasmosis.

Since I have found that the claimant has failed to prove a compensable

injury, it is not necessary for me to address any remaining issues.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November and December, 2008, when the claimant contends she

sustained a compensable gradual injury to her lungs, heart and

esophagus.

3. The claimant earned a sufficient average weekly wage which would

entitle her to the maximum compensation rate for temporary total

disability for the relevant time periods, if awarded.

4. The claimant worked for Associated Pipeline Contractor, Inc. from

June 18, 2008, until December 13, 2008, in the State of Arkansas.

5. Respondents have controverted this claim in its entirety.
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6. The claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable injury.

7. The claimant has failed to prove by a preponderance of the evidence

that her histoplasmosis was caused or related to her work

environment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


