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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F308269

DONALD MAYBERRY, EMPLOYEE CLAIMANT

PROFESSIONAL REMERCHANDISING,  
EMPLOYER,                                              RESPONDENT 
                                                   
LIBERTY INSURANCE CORPORATION,                         RESPONDENT
CARRIER

                                  

OPINION FILED FEBRUARY 26, 2010  

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable James Stanley, Jr.,
Attorney at Law, Little Rock, Arkansas.      

Respondents were represented by The Honorable Michael Ryburn,
Attorney at Law, Little Rock, Arkansas.

   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on February 1,

2010, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on December 28, 2009.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has



2

jurisdiction of the within claim.

2.  Commission’s opinion of September 18, 2009, is the law

of the case.

     3.  The respondents have paid the indemnity benefits awarded

in the Opinion of September 18, 2009.

4.  The respondents have accepted the claimant’s left

shoulder injury as a compensable. 

5.  All other issues are reserved under the Act.

6.  At the time of the hearing, the parties stipulated that

the claimant reached the end of his healing period on December

20, 2009, for his cervical injury.    

     7.  At the time of the hearing, the parties also stipulated

that the claimant reached the end of his healing period on

December 20, 2009, for his left shoulder injury.  

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Temporary total disability compensation for the left

 shoulder, from September 19, 2009, until December 20, 2009.   

2.  Additional medical benefits, in the form of milage and

out-of-pocket medical expenses.  

3.  Controverted attorney’s fee.

     The claimant contends that he incurred medical expenses which

he had to pay out of his pocket for compensable injuries and has

not been reimbursed for those amounts as shown on the statement
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furnished by way of (Claimant’s) Exhibit 2.  Secondly, the claimant

contends that he made numerous trips to his physicians for both the

left shoulder and the cervical spine since the onset of his injury

for mileage to these various healthcare providers over the last

five years, six years that have never been reimbursed to him at

all.  The claimant also contends that he is entitled to temporary

total disability from September 19, 2009, until December 20, 2009.

    At the time of the hearing, the respondents offered the

following contentions: the respondents contend with respect to

temporary total disability for the left shoulder, that it is not

compensable because, according to Mr. Stanley's statement earlier

that the healing period on the shoulder ended August of 2004;

respondents further contend that the proof of medical expenses paid

by the claimant is lacking in that it is a handwritten statement of

amounts paid without substantiating evidence, such as checks or

credit card receipts or some other form of proof as to exactly what

was paid; and they contend that the mileage is questionable because

it exceeds what the map shows the mileage to be between the two

points he went.  

     Specifically, the respondents also contend that there is a  

pharmacy in Puxico, which is one of the listed pharmacies that was

used earlier on, and then there’s one in Cape Girardeau,  Missouri.

The respondents contend that the one in Puxico, according to

Mapquest, is 16 miles between Zalma and Puxico, the trip to



4

Girardeau, Missouri, is not reasonable or necessary because it's 45

miles away, and the claimant actually passed through several towns

and several pharmacies to get there.               

The documentary evidence submitted in this case consists of

the transcript of the February 1, 2010 hearing, and the exhibits

contained and incorporated by reference therein at the time of

the hearing.  In addition, the Commission’s opinion of September

18, 2009, has been blue-backed and marked as Commission’s Exhibit

No. 2, as it is incorporated into the hearing transcript of

February 1, 2010, by reference.   

     The following witnesses testified at the hearing: Amelia

Mayberry and the claimant. 

                           DISCUSSION

     This is the second hearing in this case.  The initial

hearing was held in this matter on July 22, 2009.  I rendered an

opinion on September 18, 2009.  The parties did not file an

appeal from this decision.  Therefore, said decision is the law

of the case.  An extensive review of the facts of this case are

found in the September 18, 2009 opinion.  

     Since the first hearing, the respondents have controverted

the claimant’s entitlement to temporary total disability for his

left shoulder and additional medical benefits, in the form of,

milage reimbursement and out-of-pocket medical expenses.

     At the hearing, the claimant’s wife, Amelia Mayberry,
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testified on behalf of the claimant.  Mrs. Mayberrry admitted

that she is familiar with Claimant’s Exhibit No. 2.  She

testified:

Q. Tell the Judge what you know about that document and
your information that you have on that concerning payment of
certain medical expenses.

A. Well, there's different columns, and the one where it
showed client paid, that's what we paid out of our pocket. 
Plus, after this was made up by the first lawyer that
handled this in Missouri, there was other ones that were
added that we -- we paid for.

Q. All right.  Now, let me ask a couple of questions.  On
the listing on the left over there as to the medical
provider, tell us, these medical providers, who were they
for and what were those medical providers doing for your
husband?

A. Well, there was Dr. Galatz who did the surgery for his
shoulder.

Q. Okay.

A. Dr. Haycraft that had to do heart monitoring first
before he had a surgery.  Radiology Group, where they had to
do some x-rays or some kind of tests --

Q. Okay.

A. -- for the surgery.  Bloomfield Medical was the doctor
that he went to, the chiropractors where he first went
because he thought he -- we didn't know what was wrong with
him.

Q. Okay.

A. Southwest Hospital was a -- or -- I don't know if
that's Southwest -- Southeast?

Q. Southeast Missouri Hospital?

A. I don't know if that is or if that's Washington
Hospital probably.
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Q. Washington?

A. The 26, yeah, 26,000.  And we had some filled in
Advance and Twin City Pharmacies.

Q. Okay.  

A. But our insurance did not cover certain things that he
needed, so we had to go other pharmacies and we were able to
get them cheaper.  

Q.   All right.  Now, were these treatments related to your
husband's injury to his left shoulder?

A. Yes.  Everything started -- when he got hurt, it
involved his left shoulder, his neck, and he had a small
tear in the right side, also.  Everything was combined in
one incident.

Q. Okay.  I understand.  And these treatments on here for
these -- given by these healthcare providers and then the
billing on here, were these all for his left shoulder, for
Don's left shoulder?

A. Yes.

Q. All right.  Now, these bills that you've listed over
here where it says total billing, were those bills actually
sent to you, to you and your husband?

A. Yes.

     With respect to the claimant’s out-of-pocket expenses paid

as outlined in Claimant’s Exhibit No. 2, she testified:

Q. In the final column over there where it says "client
paid" and the total amount you've totaled down there of
2,978.25, plus of course the additional that you've added
below, was $700.  Is that, as far as you know, for these
medical expenses listed on this sheet, Claimant's Exhibit 2,
is that the amount that you wrote a check for to pay for
those doctors?

A. Yes.

Q. It came out of your pocket?
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A.   Yes.

     Mrs. Mayberry admitted that she is familiar with Claimant’s

Exhibit No. 3, and to having prepared this document.  

     With respect to this document, she explained:

Q. All right.  Now, first, tell us what this is in general
terms and then we'll get into the specifics.  What is it? 
Why did you prepare it, for what reason and what is it?

A. Well, to keep track of the mileage from where he had to
go to the doctors and for therapy and tests that he had to
have and where he had to go for all this.

Q. And were you the one that actually kept the record on
that?

A. Yes.

Q. All right.  When Don would go to the pharmacy or a
doctor or physical therapy, for whatever on there, how did
you calculate your mileage?  How did you come up with those
figures as you prepared the document?

A. Well, when he was going to Dr. Newell, it was 30 miles
to Bloomfield and 30 miles back.

Q. So the mileage you're showing there is a round trip?

A. Round trip, yes.

Q. Okay.  And are everyone of those treatments on those
various pages on Claimant's Exhibit 3 for treatment for your
husband's injuries related to the 2000[sic] injury he had up
in Conway?

A. Yes.

Q. Okay.  Either his left shoulder or his cervical spine
or both?

A. Yes.

Q. All right.  In all those instances where you show
mileage, how did you calculate the miles?  Was it a road map
or using the odometer on the car or what?
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A. Well, usually, by the car because we live in a rural
area.  We live outside of town in the country, and our --
the town -- the closest town to us is 97 people, which is
Zalma, which is our town.

     
     She testified that there are pharmacies listed on this

exhibit, in quite a few places.  According to Mrs. Mayberry,  

there is a pharmacy in Puxico, but they did not use that one

often because it did not carry some of the drugs that the

claimant needed, as they would have to wait for them.  So the

closet, biggest town to them was Cape Girardeau, Missouri, which

is 45 miles away.  She essentially testified that they have a

Walmart three, and that is where they had majority of the

claimant’s prescriptions filled for his injuries.

     Mrs. Marberry agreed that some of the claimant’s other

doctors on the list are some distance away, as they had to travel

to St. Louis, which is 300 miles round trip for them.  She also

agreed that the claimant had to travel to Cape Girardeau for

physical therapy, as that was the closet place for physical

therapy treatment.  According to Mrs. Mayberry, the period of

time for those mileage requests started when the claimant got

hurt in 2002, and she kept record on this until 2005.  The

claimant also had pain management that he had to go to in Cape

Girardeau.  

     She testified that Dr. Galatz is located in St. Louis.  Dr.

Boland is located in Chesterfield, Missouri, a suburb outside fo

St. Louis, and the chiropractor is located in Marble Hill.  Mrs. 
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Mayberry testified that the mileage for the claimant’s surgeries

for his neck and shoulder is included on her list (Claimant’s

Exhibit No. 3).  These surgeries were done in St. Louis. 

     Mrs. Mayberry essentially testified that they had to go to

Cape Girardeau, St. Louis, Bloomfield, and when the nurse

practitioner that he was seeing transferred to Puxico, then they

traveled there, instead of to Bloomfield.  According to Mrs.

Mayberry, she kept a pretty good running tally of the mileage and

co-pays.  She also retrieved some of this information from the

Humana papers that were received by the claimant.

     She essentially agreed that the mileage record kept by her

is an accurate account of the amount of mileage incurred by her

husband due to him having to travel to and from various

healthcare providers for treatment of his injuries and to buy his

medications.

     Regarding the co-pays, as listed in Claimant’s Exhibit No.

3, Mrs. Mayberry testified that the claimant had to pay a $30.00

co-pay for a specialist and a $15.00 co-pay for a regular doctor. 

There were also co-pays for the claimant’s drugs(medications). 

She admitted that the co-pays listed on Claimant’s Exhibit No. 3,

are in addition to the ones that are listed on Claimant’s Exhibit

No. 2.  

     Mrs. Mayberry denied that the claimant has been reimbursed

for any of the expenses paid for the co-pays (those listed in
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Claimant’s Exhibits No. 2 and 3). She testified:

Q. Okay.  Is there anything else you want to tell us about
either one of those exhibits the Judge needs to know about
as far as you've done the calculations, you prepared them
yourself?

A. Well, yeah, and on some of these co-pays, now, Humana
would cover part of the drugs for a limited amount of time
and then they were pushed into another category and then
they didn't cover them.

Q. Okay.

A. So I work at a hospital and I was able to get him under
my drug insurance but not my hospitalization.

Q. Okay.  

A. My hospital insurance.  So I would have to pay for
every drug that they did not cover, like they did not cover
major brand drugs.  So my insurance covered them at $15 a
piece.  So he had like three that he had to have covered and
I'd have to pay $45 for these out of my --

Q. Were these medications that were prescribed by the
doctors that had been treating him for --

A. Yes.

Q. -- his left shoulder and his cervical spinal
disabilities?

A. Yes.

Q. Okay.  Are there any other expenses beyond those that
you know of?  Does that pretty well cover everything?

A. Well --

Q. At least up till now.

A. Yeah, I mean, I'm sure there was more that could be,
because there's a period of a year and a half that we didn't
keep any records at all.

     On cross-examination, Mrs. Mayberry testified:
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Q. You have some records there that look like -- did you
write those out yourself?

A. Yes.

Q. And what you put down is the mileage and the co-pay on
each trip that you went to the pharmacy or to the doctor?

A. Uh-huh.

Q.   Is that yes?

A. Yes, yes.

Q. And the co-pay is a number usually either 15 or $30?

A. Exactly.

Q. Is that right?

A.   The 15 and 30s were probably for like the doctors or
the --

Q. Prescriptions?

A.   No.  Well, the -- well, some of the prescriptions were,
but I kind of lumped those up with like 45 or 65.  Those
were the ones that were taken out of my check at the
hospital.  But they were usually for like doctor visits that
were $15.  And when you see an odd number, there was some
odd numbers probably, like 44.20 and 39.16.  Those were
probably the drugs.

Q.   How did you actually pay these amounts, by what form?

A. Either cash or check.

Q. So if you paid in cash, how would -- how would the
insurance company know that you did that?

A. Well, because the insurance company didn't cover them
and we had the drugs and we had to get them.  

Q. What percentage of the time did you pay check and what
percent did you pay cash?
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A. Well, it depended on if I had the cash, I paid cash. 
If I didn't, I paid by check, you know, if I had it on me.

     Mrs. Mayberry agreed that there is a pharmacy located in

Puxico, which is the closest town to where they live.  However, 

she gave the following explanation as to why they did use the

pharmacy in Puxico:

A.   It's the closest town to where we live and there is a
pharmacy there, but a lot of times when we would go to get
his medicine, when we first started this, when he first
started getting -- when he first got hurt, I'm sorry, we
would go there and he needed narcotic drugs.  And they
wouldn't carry them.  We would have to go back the next day. 
So they didn't keep a lot of stuff on hand.  So that's why
we started going to Wal-Mart because we could get everything
we needed there that day.  We would have our doctor call the
prescription in to Wal-Mart and that's usually where we did
our grocery shopping anyway, and when we went, we would pick
up everything.

Q.   Okay.

A. We would try and do it in one trip, if we could.  If we
could not, there was times we would have to go separate for
his medicines.

     She testified that the closest Walmart to Zalma, Missouri,

is located in Cape Girardeau, which is 45 miles away.  Regarding

other locations with pharmacies, Mrs. Mayberry testified:

Q. And there are several towns that you go through on the
way to Cape Girardeau.  Are any of those towns big enough to
have a pharmacy?

A.   Advance has a pharmacy and we tried that for a while. 
But they -- they were kind of like the same thing.  They
didn't have what he would need or there was such a wait that
-- and that was another 15 miles from us in an opposite
direction.  So --

Q.   Okay.
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A. Everything was in an opposite direction.  We were like
in the middle and wherever we went, we had to go far from
where we live.

Q. And did you try the pharmacy in Advance?  Is that going
to be on some of these bills?

A. Yes, uh-huh.  Yes, we tried that one, too.

Q. And it's 15 miles in the opposite direction from Wal-
Mart or from where?

A. It would be going towards --

Q. Wal-Mart?

     On redirect examination, Mrs. Mayberry denied that she was

ever asked by Liberty Mutual to furnish a copy of any receipts,

nor did they ask her to keep track of what they did(expenses).   

     The claimant also testified at the hearing.  He denied

having been reimbursed by anyone for those expenses that he paid

out of his pocket.  The claimant agreed that the mileage figures

accurately reflect an amount for his trips to his various

healthcare providers relating to the injuries he sustained for

his neck and his left shoulder.

     Regarding the various pharmacies that the claimant obtained

prescribed medications from for his compensable injuries, he

testified:

Q. Anything you want to make any comments at all about
some of these trips you went to like to the pharmacist or to
the physical therapist on Exhibit 3, anything like that?

A. Puxico Pharmacy.  He was questioning about whether they 
-- why we didn't go there.  Some of these smaller pharmacies
does not take Humana for the co-pay.
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Q. Okay.

A. Or for the supplement insurance.

Q. Okay.

A. And, as my wife said, some of them does not have the
drugs.  They have to order it.  And instead of the doctor
calling in two or three places, she just called in one
place.

Q. That was Wal-Mart?

A. Yes.  And in the later times, they would not pay for
some of the drugs.  Humana would not, so she got them at the
hospital.

  
     He admitted to making trips for physical therapist visits at

Cape Girardeau and Jackson.  According to the claimant, he was

sent to physical therapy by Drs. Boland, Wright and Jones, for

therapy treatment on his neck and shoulder.  

     The claimant admitted that he has had two surgeries on his

shoulder and one on his neck.  He agreed that all of these

surgeries were done at Barnes and Washington University, which

are affiliated together.  

     According to the claimant, the reason it took so long to get

his surgeries done is because he had no insurance.  He testified

that he had to travel far away to have surgery on his shoulder

and neck because that was the only place that would take Humana

and Medicare.  

     The claimant admitted to treating with Dr. Boland for his

neck and shoulder injuries.  Dr. Boland is located in

Chesterfield, Missouri, as it is a suburb of St. Louis.  The
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claimant testified that Dr. Boland referred him back to Dr.

Wright, the surgeon.  

     According to the claimant, his visits with Dr. Boland

occurred roughly every three months.  He admitted that  Dr.

Boland released him care in December.  Dr. Boland treated the

claimant with physical therapy and medications.  He would call

the medications into Dr. Patterson and she would write the

prescription.  The claimant also admitted to treating with Dr.

Neil Wright. 

     The claimant denied that at any point after the surgeries,

he was able return to any kind of work activity at all.  After

being released, the claimant testified that he tried to go back

to work, but no one would hire him on account of his record.  

     He testified that he has to do everything with his left

side.  However, he has a restriction of no lifting from his waist

up, so he has not done any lifting so to speak of.

     On cross examination, the claimant admitted that he and his

wife go to Cape Girardeau to shop for just about everything.  The

claimant also admitted that he does a few things around the

house, such as feed his animals, as he has goats, chickens, geese

and ducks.

     Upon examination, by the Commission, the claimant

essentially admitted that although he has restrictions for his

left shoulder, it has not bothered him.  He has been able to use
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it.  The claimant testified that he has not been directed or

restricted from working due to his left shoulder since December

19, 2009.  According to the claimant, his biggest problem has

been with his neck and right shoulder.     

     A review of the medical evidence of record demonstrates that

on November 22, 2002, the claimant underwent initial evaluation

with Dr. Leesa M. Galatz due to complaints of left shoulder pain. 

Dr. Galatz noted that the claimant had undergone an outside MRI,

with very poor resolution.  Nonetheless, she reported that it

showed “a full thickness rotator cuff tear.”  She wrote, “We sent

him to confirm this on ultrasound and he has a 9 mm x 9 mm tear

of the supraspinatus.”  Dr. Galatz diagnosed the claimant with

“rotator cuff tear,” for which she ordered physical therapy

treatment.       

     On December 30, 2002, Dr. Galatz performed surgery on the

claimant’s left shoulder in the form of, “left arthroscopic

rotator cuff repair.”  

     Dr. Galatz performed a post-operative examination on January

7, 2003.  The claimant was one week status post arthroscopic

rotator cuff repair.  At that time, the claimant had been having

a little bit of difficulty doing his exercises, and trouble

sleeping at night.  Therefore, Dr. Galatz started him on physical

therapy treatment and refilled his Vicodin.  

     The claimant was seen again by Dr. Galatz for follow-up care



17

of his left shoulder injury on January 21, 2003.  The claimant

reported that he had been going for physical therapy treatment in

Cape Girardeau.  On physical examination, Dr. Galatz noted that

the claimant’s wounds were well healed.  However, she reported

that the claimant was significantly stiff following his rotator

cuff repair.  As a result, the claimant was given another

prescription for physical therapy, and medications.

     On February 11, 2003, the claimant returned to see Dr.

Galatz.  She noted that he had been in physical therapy

treatment, doing passive exercises.  However, he remained quite

stiff.  Therefore, Dr. Galatz continued the claimant on physical

therapy treatment, on a three times per week basis.

     Dr. Galatz sent the claimant for advanced strengthening

exercises, on March 25, 2003.  She noted that the claimant could  

do some light work around his shop.  On May 6, 2003 and June 12,

2003, Dr. Galatz continued the claimant’s physical therapy.

     The claimant underwent “Left shoulder arthroscopy;

arthroscopic capsular release; arthroscopic biceps tenotomy; and

arthroscopic distal clavicle resection,” with Dr. Galatz on

August 14, 2003.

     Dr. Galatz saw the claimant for a post-operative examination

on August 26, 2003.  At that time, she noted that the claimant

was feeling much better and had made significant improvement. 

Dr. Galatz reduced his physical therapy from every day to, two
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days a week.

     On September 23, 2003, Dr. Galatz continued the claimant on

physical therapy treatment.  Next, on August 11, 2004, Dr. Galatz

gave the claimant permanent restrictions of no overhead lifting,

no lifting heavier than 35 pounds on a frequent basis, and no

lifting over shoulder height.  She also stated that she did not

believe that the claimant was going to be able to return to his

previous level of work. 

     Dr. Galatz assessed the claimant with a 20% permanent

anatomical impairment rating, to the body as a whole for his left

shoulder injury, on August 24, 2004.  In addition, she wrote,

“The patient will be unable to return to previous level of work

with regard to his shoulder.  Permanent restriction (sic) of no

overhead lifting and no lifting heavier than 35 lbs. on a

frequent basis, but no lifting over shoulder (sic) shoulder

height.”  

     In a physician’s progress report dated August 31, 2004, a

nurse practitioner, Regina Lewis, reported that Dr. Galatz

declared the claimant to be at maximum medical improvement on

November 11, 2003,for his left shoulder injury. 

     On October 18, 2004, Dr. Richard Moore saw the claimant due

to a chief complaint of left shoulder pain.  He diagnosed the

claimant with, “left shoulder osteoarthritis, left shoulder

myofascitis and left cervical radiculopathy,” for which trigger
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point injections were administered.

     The claimant returned to see Dr. Moore on November 9, 2004.

At that time, he noted that the claimant had good results with

the left shoulder joint trigger point injections.  Dr. Moore

wrote, “No pain at the time.  He had a burning and stinging pain

last Thursday, now it is gone.”   Dr. Moore’s diagnoses were, “1.

Left shoulder arthritis, improved.  2.  Left shoulder

myofascitis, improved.  3.  Left cervical radiculopathy,

improved.”  Therefore, he prescribed medications for the

claimant, and directed him to return on a as needed basis.

     In Dr. Dick Newell’s final physician’s report of January 1,

2005, he stated that the claimant had been diagnosed and treated

for “a left rotator cuff tear, muscle and tendon severed.”  He

stated that the claimant will have pain with his left shoulder

for the rest of his life, and will continue to need treatment.  

Dr. Dick Newell also assessed the claimant with a 50% permanent

impairment rating to the body as a whole for his left shoulder

injury.  He wrote, “The claimant can never return to work due to

his work related injury.”  Dr. Newell placed restrictions on the

claimant of no lifting more than 30 pounds, no lifting with his

left arm, and no repetitive lifting with both upper extremities.  

                          ADJUDICATION 

A.  Temporary Total Disability Compensation

     The claimant contends that he is entitled to temporary total
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disability compensation for his compensable left shoulder injury

from September 19, 2009, until December 20, 2009.

     An injured employee is entitled to temporary total

disability compensation during the time that he is within his

healing period and totally incapacitated to earn wages.  Arkansas

State Highway and Transportation Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).

     After carefully considering the evidence and without giving

the benefit of the doubt to either party, I find that the

claimant has sustained his burden of proof that he is entitled to

temporary total disability compensation for his compensable left

shoulder, from September 19, 2009, until December 20, 2009.

     In the present matter, the parties stipulated that the

claimant sustained a compensable injury to his left shoulder, on

July 24, 2002.      

     Dr. Galatz assessed the claimant with “rotator cuff tear,”

to the left shoulder, on November 22, 2002.  The claimant

underwent “left arthroscopic rotator cuff repair, on December 30,

2002, with Dr. Galatz.  On August 14, 2003, Galatz performed a

second surgery of the shoulder, in the form of “Left shoulder

arthroscopy; arthroscopic capsular release; arthroscopic biceps

tenotomy; and arthroscopic distal clavicle resection.”  

     On August 24, 2004, Dr. Galatz assessed the claimant with a

20% permanent impairment rating to the body as a whole for his
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left shoulder injury.  At this time, she opined that the claimant 

will not be able to return to previous level of work with regard

to his shoulder.  She also gave him permanent restrictions of no

overhead lifting and no lifting heavier than 35 pounds on a

frequent basis, but no lifting over shoulder, shoulder height.”   

     Next, on August 31, 2004, Nurse Lewis reported that Dr.

Galatz declared the claimant to be at maximum medical improvement

on November 11, 2003, for his left shoulder injury.  

     Following this report, the medical evidence of record

demonstrates that the claimant did not seek treatment for his

compensable left shoulder injury, again until on October 18,

2004.  At which point, the claimant saw Dr. Richard Moore.  The

claimant underwent trigger point injections with Dr. Moore, and

on November 9, 2004, he released the claimant from care.  

     In January 2005, Dr. Newell assessed the claimant with a 50%

permanent anatomical impairment rating to his left shoulder.  He

opined that the claimant can never return to work due to his

work-related injury.  Dr. Newell directed the claimant not to

lift more than 30 pounds.  He also placed the claimant on a

lifting restriction with his left arm, and a no repetitive

lifting restriction with both upper extremities.                  

     No evidence has been presented demonstrating that any of the

aforementioned restrictions have been ever been removed.  In 

addition, the claimant credibly testified that he is able to
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perform only limited tasks around his home with his left arm.  

     Given the nature of the claimant’s laborious work activities

and after consideration of the medical reports containing

permanent restrictions for his left shoulder (particularly, those

of Drs. Galatz and Newell), and the testimony presented, I find

that the claimant has met his burden of proof in demonstrating

that he remained unable to work during the time period for which

he is requesting benefits.   

     Regarding the end of the claimant’s healing period for his 

compensable left shoulder injury, I realize that the evidence

presented in the matter reflects that the claimant probably

reached the end of healing period for his compensable left

shoulder injury some time in 2003 or 2004.  However, at the time

of the hearing, the parties stipulated that the claimant reached

the end of his healing period for his compensable left shoulder

injury on December 20, 2009.  

    Generally speaking, a stipulation is a voluntary agreement

between opposing parties that is the equivalent of undisputed

proof that leaves nothing for the fact-finder to decide regarding

the stipulated subject.  Death &Permanent Total Disability Fund

v. Legacy Ins. Services and Lumbermen's Mutual Casualty,95 Ark.

App. 189, 235 S.W. 3d 544 (2006).  Because the stipulation

satisfied the claimant’s burden to prove when his healing period

ended for his left shoulder injury, I am unable to go behind the
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stipulation and examine the evidence supporting the end of his

healing period.   As a result, under these circumstances, I am

compelled to find that the parties’ stipulation with respect to

the end of the claimant’s healing for his left shoulder injury is

the equivalent of undisputed proof, as to when the claimant

reached the end of his healing period.  Hence, the claimant

reached the end of his healing period for his compensable left

shoulder injury on December 20, 2009. 

     Therefore, under these circumstances, I find that the

claimant proved that he remained within his healing period and

was totally incapacitated from earning wages beginning September

19, 2009, and continuing until December 20, 2009, so as to prove

his entitlement to temporary total disability compensation for

said period of time.        

B.  Medical Treatment

     The claimant is also asserting his entitlement to additional

medical benefits, namely, in the form of, mileage reimbursement

and out-of-pocket expenses.      

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that she is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  What

constitutes reasonably necessary medical treatment is a question
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of fact for the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S.W.2d 750 (1984).

     In the present matter, the claimant’s wife credibly

testified that all of the mileage and the out-of pocket expenses

of record resulted due to the claimant’s compensable injuries. 

The claimant’s testimony also demonstrates the same.  Their

testimony is essentially corroborated by the medical evidence of

record.  Hence, majority of the claimant’s request for mileage

reimbursement and out-of-pocket expenses basically coincide with

his doctor’s visits of record for his shoulder and neck injuries

of July 24, 2002.             

     Specifically, Mrs. Mayberry testified that all the mileage

of record is due to the claimant having to travel to doctors’

visits, physical therapy treatment, his surgeries, or to the

pharmacy to pick up his prescriptions.  She also testified that

the out-of pocket expenses were incurred as a result of the

claimant having to pay co-payments for his medical visits and

medications, all of which were related to his compensable

injuries.  According to the claimant and Mrs. Mayberry, these co-

pays were paid either by check, cash or taken out of her

paycheck.  Mrs. Mayberry and the claimant also credibly testified

that they had to travel to the pharmacy in Cape Girardeau,

Missouri, to obtain the claimant’s prescription narcotics because

the pharmacy in Puxico and the other smaller towns did not carry

these drugs.  Under these circumstances, I find that the added

mileage incurred for said travel was reasonable and necessary in



25

these instances.         

     The claimant and Mrs. Mayberry denied that the claimant ever

received reimbursement from the carrier for any of these

expenses.  In addition, no probative evidence has been presented

to rebut the aforementioned.   

     Based on my review of the medical records and the credible

testimony of the claimant and his wife, I am persuaded that the

additional medical benefits of record, namely, in the form of,

mileage reimbursement and out-of-pocket expenses, are medical

expenses related to the claimant’s injuries arising out of and in

the course of his employment on July 24, 2002. 

     Under these circumstances, I therefore find that the

claimant’s request of record for mileage reimbursement and out-

of-pocket expenses meet all the reasonableness requirements

established by law, the Arkansas Workers’ Compensation

Commission(AWCC), and the courts.  

     The respondents are directed to pay the mileage listed of

record pursuant to AWCC Advisory 89-2.  They are also directed to

pay back the claimant for all of his out-of-pocket expenses of

record.

C.  Attorney’s Fee

    The respondents have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to  Ark. Code

Ann. § 11-9-715.
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           FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The Commission’s opinion of September 18, 2009, is the   
    law of the case.

     3.  The respondents have paid the indemnity benefits awarded 
         in the opinion of September 18, 2009.
 

4.  The respondents have accepted the claimant’s left
         shoulder injury as a compensable injury. 

5.  The claimant reached the end of his healing period for   
    on December 20, 2009, for his cervical injury.  

6.  The claimant reached the end of his healing period on    
    December 20, 2009, for his left shoulder injury.  

7.  The claimant proved his entitlement to temporary         
    total disability for his left shoulder, from September   
    19, 2009, until December 20, 2009.

8.  The claimant proved by a preponderance of the evidence
         his entitlement to additional medical treatment, in the  
         form of milage reimbursement and out-of-pocket medical   
         expenses. 

9.  The claimant’s attorney is entitled to a controverted    
    attorney’s fee on the indemnity benefits awarded herein.

       
    10.  All other issues are reserved under the Act.  

                              AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,
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pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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