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Case submitted on stipulated facts before ADMINISTRATIVE LAW
JUDGE MARK CHURCHWELL, in Little Rock, Pulaski County,
Arkansas.

The claimant was represented by HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 were represented by HONORABLE DAVID C.
JONES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE DAVID PAKE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This case comes on for a decision on stipulated facts. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The parties would stipulate that the Arkansas
Workers’ Compensation Commission has jurisdiction
over this claim.

2. The parties would stipulate that the
Claimant/Decedent herein was employed with the
Respondent/Employer between approximately 1950 and
1977, wit the last alleged injurious exposure
occurring in 1977.

3. The parties would stipulate that the present claim
for benefits was not filed with the Arkansas
Workers’ Compensation Commission until on or about
May 19, 2010, by the filing of the Form AR-C.
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1  Since the claimant’s exposure occurred before 1977,
it appears to me that the claim should be governed by the
provisions of the Arkansas Workers’ Compensation Law as it
existed prior to the adoption of the Arkansas Code Annotated
in 1987.  However, I also note that the language of the
relevant statute of limitations in A.S.A. §81-1318(2) in
effect in 1977 is essentially identical in all respects to
the language quoted  from Ark. Code Ann. § 11-9-702 (Repl.
2002) in Stipulation 6.  

4. The parties would stipulate that the filing of the
Form AR-C on or about May 19, 2010, was the first
filing for benefits with regard to this alleged
injury/exposure.

5. The parties would stipulate that the Claimant
passed away on December 10, 2009.

6. The parties would stipulate that the applicable
Statute of Limitations to this claim are set out
in Ark. Code Ann. §11-9-601, Ark. Code Ann. §11-9-
602, Ark. Code Ann. §11-9-603, and Ark. Code Ann.
§11-9-702(a)(2)(B), which states: “... a claim for
compensation for disability on account of
silicosis or asbestosis must be filed with the
Commission within one (1) year after the time of
disablement, and the disablement must occur within
three (3) years from the date of the last
injurious exposure to the hazard of silicosis or
asbestosis.” 1

7. The parties acknowledge that the last alleged
injurious exposure would have occurred before
1977.

By agreement of the parties, the issue to be litigated

and resolved at the present time is whether the claimant’s

claim for asbestosis is barred by the applicable statute of

limitations.

The record consists solely of the agreed stipulations

recited above.

DISCUSSION
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The Arkansas Courts have held that disablement occurs

when the employee is no longer able to work and earn his

usual wages, and the one year period in which to file a

claim begins to run at the time of disablement, not at the

time the claimant learns that he is suffering from the

disease.  Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333,

641 S.W.2d 723 (1982).

In Quality Excelsior Coal Co. v. Smith, 233 Ark. 67,

342 S.W.2d 48 (1961), the injured employee was informed by

doctors in 1950 that he had silicosis grade 3; he filed a

claim for benefits in 1954 and continued to work until he

was no longer capable of working in 1957.  His employer

argued that the statute of limitation began to run in 1950

when the employee was informed by doctors that he had

advanced silicosis, i.e., a time when the employee knew or

should have known he was disabled.  However, the Arkansas

Supreme Court found that disablement occurred when the

employee became unable to work in 1957, so that claimant

filing in 1954 was timely.

In contrast, in Hamilton v. Jeffrey Stone Co., 6 Ark.

App. 333, 641 S.W.2d 723 (1982), the claimant was exposed to

silica dust in his job between 1959 and 1969.  He was

diagnosed with silicosis in November of 1980 and filed a

claim for benefits in December of 1980.  The claimant

contended that the statute of limitations did not begin to

run until he knew or should have known of his disease. 
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However, the Arkansas Court of Appeals affirmed a finding

that the claimant was barred by the statute of limitations.  

    The Court of Appeals in a subsequent decision in the

Hamilton case also found that no constitutional violation of

due process or equal protection existed in the Arkansas

Workers’ Compensation Law in a statute of limitations for

silicosis which is based on the date of last injurious

exposure and the date of disablement, rather than being

based on the date that the employee knows or should

reasonably expected to know the nature and extent of his

injuries.  Hamilton v. Jeffrey Stone Co., 25 Ark. App. 66,

752 S.W.2d 288 (1988).

In the present case, there is no dispute that the

claimant’s last injurious exposure would have occurred

before 1977.  Although the parties have not stipulated to

the claimant’s date of disablement, there is no dispute that

the claimant’s claim for an asbestos related injury was not

filed until May 19, 2010, approximately thirty three years

after his last possible injurious exposure.  Since thirty

three years exceeds four years, I note that it would be

mathematically impossible for the claimant to have satisfied

both requirements of the applicable statute of limitations

that: (1) he file a claim within one year from his date of

disablement and (2)that his disablement occur within three

years from his last injurious exposure to asbestos (i.e.,

yielding a combined maximum of at most four years after the
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last injurious exposure in which to timely file a claim for

asbestosis).  As the Court’s conclusions in Hamilton, supra.

indicate, the fact that the claimant’s death did not occur

until December 10, 2009, did not prevent the statute of

limitations from running long before that date. 

Consequently, I find that the claimant’s claim for

benefits for asbestosis filed against the respondents under

the Arkansas Workers’ Compensation Law is barred by the

applicable statute of limitations.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The Claimant/Decedent herein was employed with the
Respondent/Employer between approximately 1950 and
1977, wit the last alleged injurious exposure
occurring in 1977.

3. The present claim for benefits was not filed with
the Arkansas Workers’ Compensation Commission
until on or about May 19, 2010, by the filing of
the Form AR-C.

4. The filing of the Form AR-C on or about May 19,
2010, was the first filing for benefits with
regard to this alleged injury/exposure.

5. The Claimant passed away on December 10, 2009.

6. The applicable Statute of Limitations to this
claim are set out in Ark. Code Ann. §11-9-601,
Ark. Code Ann. §11-9-602, Ark. Code Ann. §11-9-
603, and Ark. Code Ann. §11-9-702(a)(2)(B), which
states: “... a claim for compensation for
disability on account of silicosis or asbestosis
must be filed with the Commission within one (1)
year after the time of disablement, and the
disablement must occur within three (3) years from
the date of the last injurious exposure to the
hazard of silicosis or asbestosis.” 
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7. The claimant’s last alleged injurious would have
exposure occurred before 1977.

8. The claimant’s claim for benefits for asbestosis
filed against the respondents under the Arkansas
Workers’ Compensation Law is barred by the
applicable statute of limitations. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


