
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F805921

DERRELL MANNIS, EMPLOYEE CLAIMANT

RICE CAPITAL, INC., EMPLOYER RESPONDENT

GUARANTEE INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED SEPTEMBER 14, 2010

Hearing before Administrative Law Judge Barbara Webb on June 16, 2010, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant,
Arkansas.

Respondents were represented by Mr. John D. Davis, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on June 16, 2010, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on May 4, 2010.  The

Pre-hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2.  The employer/employee/carrier relationship existed on or about June

9, 2008, when the claimant sustained a compensable injury to his left

lower extremity.

3. Respondents have paid temporary total disability benefits and some

medical benefits.

4. Based on an average weekly wage of $519.50, the claimant would be

entitled to compensation rates $346.00 for temporary total disability

benefits and $260.00 for permanent partial disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Whether the claimant is entitled to permanent partial impairment.

2. Payment of claimant’s prescription medication expense. 

The record consists of a one volume transcript of the June 16,  2010,

hearing, consisting of the testimony of Derrell Mannis and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Medical Packet); Claimant’s Exhibit No. 2 (Pharmacy Expenses);

Respondents’ Exhibit No. 1 (Nerve Conduction Study dated 7/08/09).  In addition,

I have blue-backed a copy of the post-hearing letter from respondents filed June 22,

2010, and a copy of the claimant’s post-hearing letter filed June 24, 2010, and

incorporate the same as part of the record of this proceeding by agreement of the

parties.
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CONTENTIONS

The claimant contends that he is entitled to a permanent partial impairment

rating as a result of his compensable injury of June 9, 2008, and that he is entitled

to payment of prescription medical expense at Tommy’s Pharmacy which is unpaid.

The claimant reserves all other issues.

The respondents contend that the impairment rating issued by Dr. Barry

Baskin does not comply with the requirements of Rule 34 of the Arkansas Workers’

Compensation Commission.  The respondents contend that the prescription

medications are unauthorized and/or not reasonable and necessary.

SUMMARY OF EVIDENCE

Derrell Mannis is an employee of Rice Capital.  He was injured on June 9,

2008, when his left foot was caught in an auger.  He subsequently underwent two

surgeries on his left leg by Dr. Mercer.  He returned to work on July 15, 2009.  He

received temporary total disability payments from Guarantee Insurance for the time

period he was off work and under doctor’s care.  He received his prescriptions from

Dr. Hord.  He was also treated by Dr. Burleson, his family doctor, and Dr. Baskin.

He testified that he had an outstanding balance for prescriptions for his foot from

Tommy’s Pharmacy for $1,450.77.  He is not seeking repayment for his blood

pressure medication.  He is still taking Celexa (for depression),  Tripanzamine

(sleeping pill), and Lorcet (for pain) for his work-related injury.  These medications

are being prescribed by his family doctor and he is paying for them since insurance

denied the claim.  
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Mannis testified that he still has trouble walking and uses a golf cart and a

Moped to get from one building to the other at work since it is spread over two-and-

a-half blocks.  He explained that he supervises eight people and must go back and

forth a lot during the day.  Mannis testified that his foot hurts all the time and

hinders him from getting around like he did prior to the injury.  Most of his problem

is in the foot where the nerves come together.  He walks flat and he cannot spring

off his toes.  He described his current symptoms, as follows:

the inside of my foot is dead, or you know how it feels when your foot
is asleep, that’s what mine feels like all the time.  I mean, it is just like
twice that many needles poking you in the foot every step.  And when
I walk on the outside, I’ve still got a knot on the inside of my foot
where it’s swollen up, and that’s the reason I try to keep the pressure
off and put it on the outside.  That’s how I am able to cope with
getting around.

He continues to see Dr. Burleson every three months.  He has paid for his

treatment with Dr. Burleson and any prescriptions that he has prescribed.

The medical records reveal that the claimant was seen by Dr. Mercer on

June 9, 2008, with complaints of an injury to his left lower extremity when he fell into

an auger up to the knee level.  He was diagnosed with full thickness wounds to his

left lower extremity but the x-rays revealed no evidence of fracture.  He underwent

surgical irrigation and repair of his wounds.  Notes reflect that he became

hypotensive while in the operating room.  He subsequently stabilized and was

discharged from the hospital.  On June 17, 2008, Mannis presented to Dr. Mercer

for follow-up evaluation.  He had developed superficial epidermolysis as well as

some non-viable skin and subcutaneous tissue around the incision.  Mercer
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recommended a surgical debridement.  On June 18, 2008, Mannis underwent the

second surgery.  On June 25, 2008, Mannis returned for follow-up with Mercer.

Mercer noted some improvement.  On July 1, 2008, Mannis presented for follow-up

to Mercer.  Notes reflect that he was continuing to have problems with pain but that

his wounds were continuing to heal.  He was referred to Dr. Eddy for problems with

sleeping and anxiety.  On July 9, 2008, he was examined by Mercer.  Mercer noted

much improvement, continued his pain medications, and recommended range of

motion exercises.  On July 16, 2008, Mannis was seen by Mercer.  Mercer noted

that the wound was stable with tenderness during weight bearing.  He continued the

Aquacel dressing changes and referred him for physical therapy.  On July 28, 2008,

and August 12, 2008, Mannis returned for follow-up.  He had undergone four

physical therapy visits, but was still unable to walk without assistance or crutches.

Mercer noted that he did not believe Mannis was able to undergo even light duty

work.  Mercer reported that Mannis was continuing under the care of a physical

therapist and wound care specialist and estimated that the projected date for

maximum medical improvement would be four to six weeks once all of the skin

injuries had completely healed as well as some functionality.  On August 27, 2008,

Mercer observed that the claimant had healed wounds with continued pain.  He

continued his physical therapy, restricted him from work, and continued the pain

patches.  On September 10, 2008, Mercer observed that Mannis had overall

completely healed wounds with marked pain.  He noted that Mannis was gaining

flexibility and strength from physical therapy.  Mercer ordered a continuation of the
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therapy and the pain medication.  On September 24, 2008, Mercer noted that

Mannis had stabilized and his wounds were completely healed.  He continued

physical therapy and referred him to Dr. Baskin for further evaluation and

recommendations due to continued pain.  On October 10, 2008, Mannis returned

to Mercer for follow-up.  Baskin had evaluated Mannis and increased his physical

therapy to stimulate nerve regeneration and prescribed Lyrica.

On May 4, 2009, Baskin notes that Mannis had undergone a functional

capacity evaluation which revealed he could work in a medium physical demand

category.  His examination revealed that Mannis had normal range and good

strength in his foot and ankle.  He noted that he walked with an antalgic gait with

a definite limp on the left.  Baskin determined that Mannis was at maximum medical

improvement and that he needed to be tapered off his pain medication.  He

discontinued the Duragesic and limited the Lorcet to up to six per day.  He noted

that Mannis did have a permanent impairment rating,

Using the AMA Guidelines page 76, table 36, he would have a 7%
whole person impairment based on the antalgic gait.  His ankle range
of motion deficits are not severe enough to give an impairment rating
per the AMA Guidelines page 78, table 42.  Unfortunately, Mr. Mannis
does have pain and his pain is the primary problem with his ankle at
this time.  In total he would have a 7% whole person impairment
rating.  

Baskin did not renew the Duragesic and scheduled him for a final follow-up in a

month.  

On August 26, 2009, Mannis returned for follow-up with Baskin.  Notes

reflect that Dr. Julia McCoy did nerve conduction studies that atrophy and no motor
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unit potentials in the abductor digiti minimi and in the extensor digitorum brevis of

the left foot.  The nerve conduction studies showed partial tarsal tunnel syndrome

involving the distal branch of the posterior tibial nerve and also left distal peroneal

motor neuropathy at the ankle.  It was observed that Mannis was back at work with

limitations on climbing.  Baskin noted that Mannis had atrophy of the EDB and the

lateral aspect of the foot.  He also had decreased sensation in the peroneal nerve

distribution and also along the medial and lateral plantar branches of the left foot.

He noted that McCoy had confirmed injuries to the peroneal nerve and the posterior

tibial nerve in the foot and ankle.  He renewed his medications (Hydrocodone,

Celexa, Rostoril, Lisinopril HCT, and Diclofenac Gel) and released him to work with

increasing work time if possible.  He noted there would be additional ratings per the

AMA Guidelines in light of the objective findings of the nerve conduction study and

EMG conducted by Dr. McCoy.  On October 7, 2009, Baskin assigned the following

impairment ratings to Mannis,

Using the AMA Guidelines Fourth Edition page 89, table 68, Mr.
Mannis has a 15% whole person and 42% lower extremity impairment
due to motor loss as a result of a common peroneal injury.  He has a
(sic) 2% whole person and 5% impairment due to sensory loss
associated with a common peroneal injury and another 2% whole
person and 5% lower extremity impairment due to dysesthesia from
the common peroneal injury.  His medial plantar branch on the left on
his posterior tibial nerve on the nerve on the left proximal to the
medial plantar branch show minimal incomplete injury and are not
ratable.  He does have inability to stimulate the lateral plantar branch
on the left.  This carries a 2% whole person and 5% lower extremity
impairment for motor loss, a 2% whole person and 5% lower extremity
impairment for sensory loss, and 2% whole person and 5% lower
extremity impairment for dysesthesia.  Turning to the Combined
Values Chart on page (sic) 322, the whole person impairment based
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on these nerve injuries is 25%.  The lower extremity impairment
based on these nerve injuries is 55% impairment to the lower
extremity.  The 25% whole person impairment combined with the
patient’s previous 7% whole person impairment due to antalgic gait
give him a 30% whole person impairment. . . .

In a letter directed to the claimant’s attorney, Baskin responded that Mannis

would have “an additional impairment in the ballpark of 25% to the whole person

or 55% to the lower extremity.  The whole person impairment would be combined

with the previous 7% whole person impairment based on the patient’s antalgic gait.”

Claimant’s pharmaceutical records reflect a total amount due to Tommy’s

Rexall Drug Co. of $1,450.77 for prescriptions allegedly related to the work injury

not paid by workers’ compensation insurance for Mannis from June 12, 2008, until

November 7, 2008.  An additional printout reflects charges in the amount of $363.73

for prescriptions allegedly related to the work injury from November 5, 2009, until

February 26, 2010, paid by Mannis.

DISCUSSION

I.  MEDICAL EXPENSES

Claimant contends he is entitled to payment for unpaid prescriptions related

to his injury from June 12, 2008, until November 7, 2008, and reimbursement for

prescriptions paid by him from November 5, 2009, until February 26, 2010.   A

review of the records for the unpaid prescriptions reveal that all of the medications

were prescribed by authorized treating physicians during the claimant’s healing

period and were related to the treatment of the work-related injury to the claimant’s

foot.  Respondents suggest that one prescription for Fluticasone  could have been
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treatment for allergies, such as Flonase.   The claimant testified that he was not

aware and did not recall any treatment for allergies during October of 2008.  While

Dorland’s Medical Dictionary reflects that Fluticasone may be used for the treatment

of inflammatory nasal conditions and asthma, it is also defined as  “a synthetic

corticosteroid used topically as an antiinflammatory and antipruritic in treatment of

corticosteriod-responsive dermatoses . . .”  Based on the preponderance of the

evidence, I find that the claimant has proven that these prescriptions are

reasonable, necessary, and related medical expenses and he is entitled to payment

of the unpaid prescription expenses owed to Tommy’s Rexall Drug Store in the

amount of $1,450.77.  

A review of the summary of prescriptions paid by directly by the claimant for

which he now seeks reimbursement reveals that these medications were prescribed

by the claimant’s family physician, Dr. Burleson, from November of 2009 until

February of 2010.   These prescriptions consist of medications that are used for the

treatment of depression, insomnia, inflammation of the skin, and pain.  These

prescriptions are continuations of the same prescriptions that the claimant received

while under the treatment of Dr. Baskin and Dr. Hord.  The claimant testified and

the medical records reveal that the claimant was released to his regular family

physician, Dr. Burleson, for continued medical care and necessary medications by

Dr. Baskin.  Based on the preponderance of the evidence, I find that the claimant

has proven that these prescriptions are reasonable, necessary, and related medical
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expenses and he is entitled to reimbursement for payment of these prescriptions in

the amount of $363.73. 

II.  PERMANENT ANATOMICAL IMPAIRMENT

“Permanent impairment” has been defined as any permanent functional or

anatomical loss remaining after the healing period has ended.  Excelsior Hotel v.

Squires, 83 Ark. App. 26, 115 S.W.2d 823 (2003), citing Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Ouachita Marine v. Morrison,

246 Ark. 882, 440 S.W.2d 216 (1969).  

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Repl. 2002).  The Commission has therefore adopted

the Guides to the Evaluation of Permanent Impairment (4th Ed. 1993) published by

the American Medical Association.  See, Workers’ Compensation Laws and Rules,

Rule 099.34, for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9-704(c)(1)(B).  He must also show that the degree or percentage of
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permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was

the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9-102(14)(A).

 Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of the Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B) (Repl. 2002).  In determining the existence or extent

of permanent physical impairment neither a physician, any other medical expert, an

administrative law judge, nor the Commission may consider complaints of pain.

Ark. Code Ann. § 11-9-102(16)(A)(ii) (Repl. 2002).

The Commission is authorized to decide which portions of the medical

evidence to credit and to translate this medical evidence into a finding of permanent

impairment using the AMA Guides.  See, Avaya v. Bryant, 82 Ark. App. 273, 105

S.W.3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  The Commission may assess its own impairment rating rather than rely

solely on its determination of the validity of the ratings assigned by physicians. Id.

It is recognized that medical evidence supported by objective findings is not
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required to establish each and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App 275, 950 S.W.2d 472 (1997).  All that is required is

that the medical evidence of the injury and impairment be supported by objective

findings, Ark. Code Ann. §§ 11-9-102(4)(D), 11-9-704(c)(1)(B) (Repl. 2002), i.e.

findings that cannot come under the voluntary control of the patient.  Ark. Code

Ann. § 11-9-102 (16)(A)(i).  Singleton v. Pine Bluff, 97 Ark. App. 59 (2006), 244

S.W.3d 709 (2006).

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective

findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for  credible

evidence.  Brewer v. Paragould Housing Authority, Full Commission Opinion filed

Jan. 22, 1996 (Claim No. E417617).  The Commission is not bound by a doctor’s

opinion which is based largely on facts related to him by claimant where there is no
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sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

The central issue in this case is whether or not the impairment rating

assigned by Dr. Baskin was made in accordance with the AMA guidelines and, if so,

whether the claimant had suffered any permanent disability as a result of his injury.

The claimant has presented  impairment ratings by Dr. Barry Baskin issued

May 4, 2009, and modified in October of 2009.  Respondents contend that Dr.

Baskin’s ratings related to sensory loss, dysesthesias, and antalgic gain were

based on subjective tests versus objective findings related to the compensable

injury.  Respondents further contend that there was no proof that the motor loss in

the left ankle was caused by the injury in that the lateral plantar branch could not

be stimulated in either the left ankle or the right leg (where there was no injury) in

the nerve conduction study.  Finally, respondents concede that the impairment

rating of 42% impairment to the left lower extremity as related to the motor loss from

common peroneal injury may be the only valid rating.

On the other hand, the claimant argues that the ratings assigned by Baskin

are supported by objective findings as evidenced by Dr. Mercer’s medical diagnosis

of four separate lacerations to the left lower extremity with non-viable muscle and

the nerve conduction study performed by Dr. McCoy.  In addition, claimant argues

that the antalgic gait is due to muscle and nerve injuries in the leg which are

findings outside of the claimant’s voluntary control.   
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In this case, I find that I cannot award the claimant the 7% rating based on

Dr. Baskin’s observation of antalgic gait since it was clearly non-objective evidence.

See, Singleton v. Pine Bluff, 97 Ark. App. 59,  244 S.W. 3d 709 (2006).  In addition,

the clear language of the AMA Guides, 4th Edition, provide that the ratings shown

in Table 36 for Gait Derangement should not be combined with those given in other

parts of Section 3.2 (The Lower Extremity).  See, Section 3.2b Gait Derangement,

AMA Guides, 4th Edition.

However, I find that in this case, as in Singleton, there are objective medical

findings of record which support Baskin’s assignment of a 25% permanent

impairment.  A review of the uncontradicted medical evidence reveals that the

opinion of Dr. Baskin is supported by a review of Section 3.2 of the Guides.  Baskin

relied on objective findings established by the nerve conduction studies and EMG

by Dr. McCoy which revealed atrophy and no motor unit potentials in the abductor

digiti minimi and in the extensor digitorum brevis of the left foot and partial tarsal

tunnel syndrome involving the distal branch of the posterior tibial nerve and left

distal peroneal motor neuropathy at the ankle.  Baskin used Section 3.2k, Table 68

on page 89 of the AMA Guides, 4th Edition.  He determined that Mannis had a

ratable motor loss as a result of a common peroneal injury and a lateral plantar

branch injury with associated sensory loss and dysesthesia.  He determined that

medial plantar branch showed minimal incomplete injury and was not ratable.

Based on the Combined Values Chart on page 322, he concluded that the

claimant’s whole person impairment based on the nerve injuries was 25% and the
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lower extremity impairment was 55%.   Respondents argue that Baskin’s ratings

from the Guides were based on subjective criteria and thus improper as a basis for

permanent anatomical impairment.  However, the Courts have held that if the

Guides do no contain an express method of rating an injury that is compensable

pursuant to Arkansas law, then the Commission must adopt a reasonable method

of doing so.  Singleton v. Pine Bluff, 102 Ark. App. 305 ____S.W.3d ___ (2008);

Rutherford v. Mid-Delta, 102 Ark. App. 317, ___S.W.3d ____(2008); Street v. St.

John’s Hospital, 2010 AWCC 51 (April 12, 2010), on remand, St. John’s Hospital

v. Street, 2010 Ark. App. 125 (2010).  In the instant case, Baskin’s assessment of

a 25% permanent impairment  based on the injuries to the foot and ankle are

supported by objective and measurable physical findings.  Based on the credible

evidence, I find that the claimant has proven that he sustained a permanent

anatomical impairment in the amount of 25%.  I find that the claimant has proven

that the compensable injury of June 9, 2008, was the major cause of the claimant’s

permanent anatomical impairment.  I further find that the determination of 25%

whole-body impairment was supported by objective and measurable physical

findings not within the claimant’s voluntary control. 

III.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that the respondent

has fully controverted an award of permanent partial disability benefits.  I find that

the claimant’s attorney is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded to the claimant as a result of the findings
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herein, one-half of the fee to be paid by the claimant and one-half of the fee to be

paid by the respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl.

1996); and Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App.

348, 65 S.W.3d 463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

9, 2008, when the claimant sustained a compensable injury to his left

lower extremity.

3. Respondents have paid temporary total disability benefits and some

medical benefits.

4. Based on an average weekly wage of $519.50, the claimant would be

entitled to compensation rates $346.00 for temporary total disability

benefits and $260.00 for permanent partial disability benefits.

5.   Based on the preponderance of the evidence, I find that the claimant

has proven that the unpaid prescriptions are reasonable, necessary,

and related medical expenses and he is entitled to payment of the

unpaid prescription expenses owed to Tommy’s Rexall Drug Store in

the amount of $1,450.77. 
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6. Based on the preponderance of the evidence, I find that the claimant

has proven that the prescriptions that he paid from personal funds

are reasonable, necessary, and related medical expenses and he is

entitled to reimbursement for payment of these prescriptions in the

amount of $363.73. 

7. Based on the preponderance of the evidence, I find that the claimant

has proven that he sustained a permanent anatomical impairment in

the amount of 25% associated with his compensable injuries to his

left  lower extremity.

8. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.
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__________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


