
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F604927

DOUGLAS MALLORY, EMPLOYEE CLAIMANT

AMERICAN FUEL CELL & COATED FABRIC, 

SELF-INSURED EMPLOYER RESPONDENT

F. A. RICHARD & ASSOCIATES, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 19, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Honorable Kenneth A. Olsen, Attorney at Law,

Bryant, Arkansas.

The respondents were represented by Honorable Michael E. Ryburn, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 31, 2010, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

June 22, 2010, and a Prehearing Order was filed on that same date.  A copy of

the Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein, without objection, subject to any modifications made at the full

hearing. 

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including December 19, 2005, when the

claimant sustained a compensable lumbar spine injury.

3) The claimant’s average weekly wage was $556.51 per week

which would entitle the claimant to compensation rates of

$371.00 per week for temporary total disability and $278.00

per week for permanent partial disability.

4) The claimant sustained a 5% whole body anatomical

impairment as a result of his compensable lumbar spine

injury.

5) The Opinion filed November 1, 2007, is res judicata and the

law of the case.

6) All issues not addressed herein are reserved.

7) The parties stipulate that the transcript and all exhibits of the

August 7, 2007, hearing will be made a part of this record by

reference.

8) The parties stipulate that the treatment received by the

claimant from Drs. Buono and Gonzales was unauthorized

medical treatment and would not be the responsibility of the

respondents.  (T. pp. 7-8)

At the full hearing, the parties agreed the sole issue to be determined

would be whether the claimant is entitled to temporary total disability benefits

from March 6, 2010, to a date to be determined, plus attorney’s fees.  At the full

hearing, claimant’s attorney withdrew the issue of additional medical treatment

and that issue shall be reserved.

At the full hearing, claimant contended that as a result of compensable

injuries on December 19, 2005,  in the form of a lumbar spine injury, claimant has
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undergone a posterior diskectomy and fusion and is entitled to additional

temporary total disability benefits from March 6, 2010, to a date to be determined,

plus attorney’s fees.  Claimant contends all other issues should be reserved, and

the claimant specifically reserves the issue of additional impairment until he is

released and rated by his treating physician.

Respondents contended at the full hearing that this claim was initially

accepted and benefits were paid from a previous award.  That the claimant

changed doctors and had surgery without asking for a change of physician and

a Form N was signed on December 20, 2009.  That claimant is receiving short

term disability.  W ith regard to the temporary total disability issue, respondents

contend that if there is a period of temporary total disability following the

unauthorized surgery that they should get a credit for the short term disability that

Mr. Mallory is receiving, and alternatively contended that if the claimant is entitled

to temporary total disability that the healing period ended July 26, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:
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1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and

are hereby accepted as fact.

3) Although an offset for short term disability benefits was

contended by the respondents in their contentions at the full

hearing, those same contentions were not outlined in the

Prehearing Order made a part of the record herein as

Commission Exhibit 1.  As such, the issue of an offset

regarding claimant’s short term disability was not listed as an

issue at the prehearing conference nor at the full hearing and

will therefore not be addressed herein.

4) The claimant has proven by a preponderance of the evidence

that he remained in his healing period and unable to earn

wages from March 8, 2010, through August 2, 2010; therefore

claimant has proven by a preponderance of the evidence that

he is entitled to temporary total disability benefits for the

period of March 8, 2010, through August 2, 2010, and said

temporary total disability benefits are the responsibility of the

respondents.

5) Claimant’s attorney is entitled to the maximum statutory

attorney’s fees on benefits awarded herein, one-half of which

is to be paid by the claimant and one-half to be paid by

respondents in accordance with A.C.A. § 11-9-715 and

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant sustained an admittedly compensable back injury on

December 19, 2005.  Following the claimant’s December 19, 2005, compensable

back injury the claimant treated with Drs. Peebles, Gati, Akin, and Arnold; and

was ultimately found to be at maximum medical improvement by Dr. Akin on
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July 20, 2006.  At that time, Dr. Akin assigned the claimant a whole body

impairment rating of 5% per the Guides to the Evaluation of Permanent

Impairment, 4 edition.

After the claimant was found to be at maximum medical improvement and

the 5% anatomical impairment rating assigned, litigation followed regarding the

claimant’s entitlement to permanent partial disability benefits.  Thereafter, on

August 7, 2007, this claim came on for a hearing in El Dorado, Arkansas, on the

issue of permanent partial disability benefits.  This administrative law judge found

the claimant was entitled to permanent partial disability benefits in the amount of

a 5% whole body anatomical impairment rating by Opinion filed November 1,

2007, which has been made of the August 31, 2010, record by reference.  That

November 1, 2007, administrative law judge Opinion was never appealed and the

parties have stipulated that it is now the law of the case.

Following the November 1, 2007, administrative law judge Opinion the

claimant testified at the August 31, 2010, hearing that he went back to work for

the respondents in a light duty capacity.  The claimant testified that he went to

work in a job titled “cement cage.”

Q Did you do the same job from November of ‘07 when this

opinion came out up until March of this year?

A Yes.

Q Do you  know what the title of that job was?
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A Cement cage.

Q What do you do in the cement cage?

A Poured cement and pick up solvent in a five gallon can.

Q Okay.  Do you know how much the five gallon can of solvent

weighs?

A Oh, it’s just like gas, so I can’t . . . I really don’t know, but I

know it was full of gas, and I had to pick it up and pour it in a

bottle .  . .

Q Okay.  Like lifting five gallons of any liquid, I guess?

A Yes.

Q Did you do anything else in this job other than lift the solvent?

A Well, I poured up cement in a cup, 32-ounce cups.

Q Let me ask that in a different way.  Did you do any other job

duties which you felt like were beyond the light duty limitation

in that job?

A Yes.  By picking up the five gallon can and taking it down

there and having it filled up and bringing it back.

(T. pp. 14-15, lines 19-25 & 1-20)

The claimant testified that between the November 1, 2007, administrative

law judge Opinion and March of 2010, he was supposed to be working in a light

duty capacity; however, the claimant testified that his “cement cage” job was not

really light duty.  The claimant testified that while working between November 1,

2007, and March of 2010, he continued to have problems with his back and
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continued to treat with his authorized treating physician, Dr. Alexander.

The claimant testified that he continued to see Dr. Alexander for his

continued back problems from November 1, 2007, through July of 2008.  The

claimant testified that in July of 2008 he went to see his own doctor,

Dr. Gonzales, because “He wasn’t doing nothing but giving me pain medicine.”

(T. p. 19, lines 1-2)  The claimant testified that since he felt he wasn’t getting any

benefit from Dr. Alexander with the pain medicine, he went on his own to see

Dr. Gonzales who then referred the claimant to a neurosurgeon by the name of

Dr. Buono.  The parties did stipulate at the August 31, 2010, full hearing that the

treatment from Drs. Gonzales and Buono were unauthorized and therefore not the

financial responsibility of respondents.

After treating some time with Drs. Gonzales and Buono, the claimant

testified that he ultimately was offered surgery by Dr. Buono and chose the

surgical alternative.  The medical records indicate that claimant underwent an

anterior lumbar fusion.  Following the claimant’s lumbar fusion, the claimant

testified that he received some benefit from the surgery and ultimately Dr. Buono

on August 2, 2010, indicated that the claimant was now “permanently and totally

disabled.”  (Cl. Ex. 2, p. 8)  The claimant at the August 31, 2010, full hearing,

contends that he  is entitled to temporary total disability benefits from March 6,

2010, to a date to be determined.
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ADJUDICATION

The claimant requests temporary total disability benefits from March 6,

2010, to a date yet to be determined.  In order to be entitled to temporary total

disability benefits, the claimant must remain in his healing period and be totally

unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark.

244, 613 S.W.392 (1981).

In the present case, the claimant credibly testified that after he returned

back to work in 2007 he continued to have trouble with his stipulated

compensable back injury and was treated by three different doctors.  Ultimately,

the claimant was offered surgery at the same levels in which he had previously

had a stipulated compensable back injury.  As stated in the last ALJ Opinion in

this case the claimant had previously never had any back problems before his

stipulated compensable injury in December of 2005.  After returning to work for

the respondents under light duty restriction, the claimant continued to have back

problems and was being treated with physical therapy and injections for the

continued pain in his low back.  As a result of the claimant’s compensable back

injury he did undergo lumbar fusion on March 11, 2010, and the medical supports

the fact that the claimant was taken off work a few days before the March 11,

2010, surgery on March 8, 2010.  (Cl. Ex. 1, p. 14)

Following the claimant’s lumbar fusion in March of 2010, the claimant
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remained off work and within his healing period until August 2, 2010.  I find that

the claimant’s healing period ended on August 2, 2010, primarily based on Dr.

Buono’s handwritten report found at Claimant’s Exhibit 2, page 8.  Claimant’s

Exhibit 2, page 8, is a letter from claimant’s attorney asking Dr. Buono if he felt

the claimant was at less than maximum medical improvement from his surgery.

Dr. Buono responded on August 2, 2010, that he considered the claimant to be

permanently and totally disabled as of August 2, 2010.

Clearly, the claimant’s back surgery was directly related to his stipulated

compensable back injury of December 2005 and due to the back surgery the

claimant was off work and within his healing period from March 8, 2010, through

August 2, 2010.  Based on the evidence contained in the record herein, I find that

the claimant has proven by a preponderance of the evidence that he remained

in his healing period and was unable to work from March 8, 2010, through

August 2, 2010.  Respondents are responsible for the temporary total disability

benefits for the period of March 8, 2010, through August 2, 2010.

AWARD

The claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits from March 8, 2010, through

August 2, 2010, as he proved that he remained within his healing period and

unable to earn wages for that period.
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Claimant’s attorney is entitled to the maximum statutory attorney’s fees on

benefits awarded herein, one-half of which is to be paid by the claimant and one-

half to be paid by respondents in accordance with A.C.A. § 11-9-715 and

Arkansas Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


