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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 10, 2010,
at Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondent represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim pursuant to the Motion to Dismiss for

Want of Prosecution filed herein by the respondent.  On February 22, 2010, a pre-hearing

conference was conduct on the Motion, from which a Pre-hearing Order of the same date was

filed.  The Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1.

In addition to the Pre-hearing Order, comprising the record in this claim as Commission

Exhibit #2 is the certified mail return receipt of February 24, 2010, signed by the claimant in

conjunction with the Pre-hearing Order; Commission Exhibit #3 consisting of the January 22,

2010, letter from the Commission to the claimant reflecting filing of the Motion to Dismiss which

was mailed Certified Mail - Return Receipt Requested and a corresponding January 25, 2010,
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signed acknowledged receipt of the claimant; Commission Exhibit #4, consisting of a hearing

request of the claimant which was filed with the Commission on July 17, 2009, a March 21, 2009,

completed Questionnaire of the claimant, a March 30, 2009, summary of a pre-hearing conference

of the same date along with notice of another scheduled April 27, 2009, pre-hearing conference,

the April 27, 2009, summary of a pre-hearing conference of the same date, and a May 18, 2009,

Order Compelling Discovery; Respondent Exhibit #1, consisting of the Motion to Dismiss; and

Respondent Exhibit #2, which is the Respondents’ Response to Pre-hearing Questionnaire.

DISCUSSION

Michelle Mahan, the claimant with a date of birth of June 16, 1972, commenced her

employment with respondent as a packer on June 7, 2004.  The claimant asserts that she sustained

a shoulder injury within the course and scope of her employment on February 23, 2008.   The

claim was denied by respondent.  In a handwritten correspondence to the Clerk of the

Commission which was received on July 17, 2008, the claimant requested a hearing in her claim. 

In accordance with the afore, the file was subsequently assigned to the Adjudication Division of

the Commission, and the hearing process initiated.

The above-mentioned hearing process included forwarding pre-hearing questionnaires to

the parties and the scheduling of a pre-hearing conference.  Both parties completed the pre-

hearing questionnaires and pre-hearing conferences were conducted.  Following the April 27,

2009, pre-hearing conference the file was returned to the Commission’s general open files

pending completion of discovery and a subsequent hearing request.  On May 18, 2009, a Order

Compelling discovery was entered pursuant to a Motion filed by the respondent.  

On January 13, 2010, respondent filed the present Motion to Dismiss for Want of
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Prosecution.  Pursuant to the afore, on January 22, 2010, notice of the filing was mailed to the

claimant via certified mail - return receipt requested.  The claimant acknowledged receipt of the

afore in a January 25, 2010, signed receipt of the green card..  The claimant failed to respond to

the dismissal motion or to be available for a February 22, 2010, pre-hearing conference on the

Motion.  Following the February 22, 2010, per-hearing conference a Pre-hearing Order of the

same date was filed and forwarded to the parties via certified mail - return receipt requested,

which scheduled the March 10, 2010, hearing on the motion.  The claimant acknowledge

receiving the February 22, 2010, Pre-hearing Order and Hearing Notice, with a signed February

24, 2010, receipt green card.  The claimant failed to attend the March 10, 2010, scheduled

hearing.

After a thorough consideration of all of the evidence in this record, to included the above

identified exhibits, application of the appropriate statutory provisions and applicable case law, I

make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On or about February 23, 2008, the employment relationship existed between the 

parties.

3. On or about July 17, 2008, the claimant filed a claim with the Arkansas Workers’ 

Compensation Commission seeking benefits growing out of a claimed injury of February 23,

2008.  Respondent controverted the compensability of the claim in its entirety. 

4. The claimant has not pursued or prosecuted her claim for workers’ compensation

benefits subsequent to the April 27, 2009, pre-hearing conference in the claim.
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5. The claimant failed to respond to January 13, 2010, Motion to Dismiss for Lack of

Prosecution filed by the respondent or to attend and/or participated in the scheduled February 22,

2010, pre-hearing conference or the March 10, 2010, scheduled hearing after having received

proper notice of same.

CONCLUSION

The existence of the employment relationship between the clamant and respondent on

February 23, 2008, is not disputed.  The claimant filed a claim for workers’ compensation benefits

on or about July 17, 2008, alleging the occurrence of a shoulder injury on February 23, 2008. 

Respondent has controverted the claim in its entirety.

Following the assignment of the claimant’s claim to the Adjudication Division of the

Arkansas Workers’ Compensation Commission the hearing process was initiated, to include the

forwarding of pre-hearing questionnaires and scheduling of pre-hearing conferences.  Discovery

was propounded on the claimant by respondent.  The claimant last participated in the pursuit of

her claim during an April 27, 2009, pre-hearing conference.  Following the afore, the claim was

returned to the general files of the Commission pending completion of discovery and a subsequent

hearing request.  On May 18, 2009, a Order Compelling Discovery was entered pursuant to the

Motion of Respondent, directing the clamant to submit responses to interrogatories no later than

June 15, 2009.

Following the above, there was no further activity in the claim until the January 13, 2010,

Motion to Dismiss for Want of Prosecution filed by respondent.  The claimant failed to respond to

correspondence from the Commission in connection with the afore motion.  Further, the claimant

failed to attend the scheduled hearing on the Motion.
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Ark. Code Ann. §11-9-702 (a) (4), provides in pertinent part:

If within six (6) months after the filing of a claim for compensation 
no bona fide request for a hearing has been made with respect to the
claim, the claim may, upon motion and after hearing, be dismissed 
without prejudice to the refiling of the claim within limitation periods
specified in subdivisions (a)(1)-(3) of this section.

As noted above, at the time the claimant submitted her filing to the office of the Clerk of the

Commission on or about July 17, 2008, she also requested a hearing on same.  As such, the

evidence preponderates that the claimant did in fact make a bona fide request for a hearing within

six (6) months of the filing of her claim.  Accordingly, the above statutory provision is not

applicable in the instant claim.

Rule 099.13. Hearings Before Commission and Administrative Law Judges, provides, in

pertinent part:

Upon meritorious application to the Commission from either party in 
an action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon reasonable
notice to all parties, enter and order dismissing the claim for want of 
prosecution.

The instant claim is one for initial benefits filed by the claimant growing out of a February 23,

2008, claimed injury.  The evidence preponderates that while the claimant requested a hearing in

connection with the filing of her claim, she has failed to pursued workers’ compensation benefits

in conjunction with the claim since April 27, 2009.  Respondent filed a motion to dismiss the

claim for lack of prosecution, and notice of the afore was appropriately provided to the claim. 

The evidence preponderated that the claimant has failed to pursue workers’ compensation benefit

in connection with this claim and that the Motion to Dismiss For Want of Prosecution should be

and herein is granted.  It is therefore ordered that February 23, 2008, claim of the claimant is
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herein dismissed without prejudice.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE    

    


