
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F811151

GAIL L. MAHAN, EMPLOYEE CLAIMANT

HEALTHPARK HOSPITAL, EMPLOYER RESPONDENT
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OPINION AND ORDER FILED JUNE 22, 2010

Hearing before Chief Administrative Law Judge David Greenbaum on June 18,
2010, at Hot Springs, Garland County, Arkansas.

Claimant appeared pro se.

Respondents represented by Mr. Guy Alton Wade, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted June 18, 2010, to determine whether this claim

should be dismissed for want of prosecution pursuant to Ark. Code Ann. §11-9-702

and Commission Rule 099.13.

The immediate claim concerns an alleged injury on or about March 20, 2008,

involving the claimant’s right upper extremity.  Respondents have controverted the

claim in its entirety; however, as will be set out further below, it appears

respondents have paid medical and related expenses prior to controverting the

claim.  

As noted above, the claimant appeared on her own behalf at the scheduled

hearing and stated that she did not object to the dismissal of the claim.  A
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procedural history of the claim was read into the record at the June 18, 2010,

hearing as recited below.

The claimant, by and through her former attorney, filed a Commission Form

AR-C dated November 4, 2008, and received on November 7, 2008, alleging a

March 20, 2008, right upper extremity injury.  Contemporaneous with the filing of the

AR-C, the claimant’s attorney requested a hearing.  In response to the filing of the

claim, respondent’s claim specialist, Korrine Lancaster, denied the claim and filed

a Commission Form AR-2 stating that the injury was not work-related.  The claim

was assigned to the Adjudication Division on December 3, 2008.  Prehearing

Questionnaires were sent to both parties on December 3, 2008.  By letter dated

December 4, 2008, respondents’ attorney filed a notice of representation.

Respondents submitted prehearing information filings on January 2, 2009.

Because the claimant failed and/or refused to file responses to the Prehearing

Questionnaire, the Administrative Law Judge returned the claim to the

Commission’s general files on January 9, 2009.  No further action was taken until

the claimant’s attorney submitted belated prehearing information filings which were

received on July 13, 2009.  The claim was reassigned to an Administrative Law

Judge on July 16, 2009.  By letter dated July 17, 2009, the Administrative Law

Judge scheduled a prehearing conference for August 5, 2009.  A Prehearing Order

was filed on August 5, 2009, scheduling the claim for a formal hearing on October

23, 2009, in Hot Springs, Arkansas.  The hearing was scheduled on the issue of
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compensability and, if overcome, claimant’s entitlement to temporary total disability

benefits and medical benefits.  By letter dated October 22, 2009, claimant’s attorney

advised that the claimant was not prepared to proceed to a hearing and requested

that the hearing be cancelled.  The Administrative Law Judge returned the claim to

the Commission’s general files on October 23, 2009.

The claimant made no further attempt to pursue her claim.  In a letter dated

April 13, 2010, addressed to the Administrative Law Judge, respondents’ attorney

requested that the claim be dismissed for lack of prosecution.  The claim was

reassigned to this Administrative Law Judge to consider respondents’ Motion.  On

April 19, 2010, claimant’s attorney was notified of the pending Motion.  Claimant

was granted twenty (20) days in which to respond to the Motion.  In response,

claimant’s attorney filed a Motion to Withdraw as Counsel of Record for the

claimant and also filed a response to the Motion to Dismiss, advising the

Commission that the claimant was attempting to find another attorney and that the

claimant desired to continue to pursue her workers’ compensation claim.  A letter

was sent from this Administrative Law Judge on May 7, 2010, granting the claimant

an additional ten (10) days to respond to the pending Motions, including any

objection to her attorney-of-record being relieved as counsel.  Because no objection

was received from the claimant, an Order was filed May 17, 2010, granting the

claimant’s attorney leave to withdraw as attorney-of-record.  Contemporaneous with

the filing of said Order, a Notice of Hearing was sent to the claimant on May 17,
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2010, scheduling a hearing on the claim for June 18, 2010.  The subject of the

hearing was limited to respondents’ Motion to Dismiss the claim.  Prior to the

hearing, the claimant advised, in writing, that she agreed to the dismissal of her

claim, as well as permitting her lawyer to withdraw as attorney-of-record.

Unexpectedly, the claimant appeared at the June 18, 2010, hearing.  The

claimant, an extremely thoughtful and nice person, stated that she did not want to

get in trouble for failing to attend the scheduled hearing.  Although the claimant

specifically inquired whether it was mandatory for her to attend the scheduled

hearing, no response was sent for which this Administrative Law Judge offered a

sincere apology.  As explained during the within proceeding, a hearing was

scheduled at respondents’ request pursuant to the decision in Dillard  vs. Benton

County Sheriff’s Office, 87 Ark. App. 379,  192 S.W.3d 287 (2004).

Again, at the June 18, 2010, hearing, the claimant stated that she did not object

to the dismissal of her claim.  I feel compelled to point out that although respondents

filed a Commission Form AR-2, controverting the claim in its entirety, the claimant

asserted at the hearing that respondents had paid all reasonably necessary medical

treatment, including, but not limited to a referral by the company doctor to a hand

specialist, Dr. Michael Moore.  Further, the record reflects that the claimant continued

working for the employer herein following the notification of an alleged injury until her

employment was terminated for reasons unrelated to the claim.   Thereafter, the

claimant applied for, and received, unemployment compensation.  At the time of the
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within hearing, the claimant was working for another employer.  The claimant stated

that while she continued to experience some difficulties with her right upper extremity,

it did not prevent her from working and that she did not desire to undergo any surgery

previously suggested by Dr. Moore.  The claimant was advised on the record that the

dismissal of her claim without prejudice would, in fact, result in the dismissal with

prejudice because the statute of limitations would be a bar to pursuing additional

benefits.  Despite this admonition, the claimant stated that she did not object to the

dismissal of her claim.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On or about November 7, 2008, the claimant filed a claim for benefits for an

alleged injury of March 20, 2008.

3. Respondents have controverted this claim in its entirety.

4. The claimant has failed to prosecute her claim.

5. This claim should be dismissed for want of prosecution.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the procedural history reflected above clearly indicates that the claimant

has failed and/or refused to prosecute her claim.  The claimant has been advised

that her failure to pursue the claim would result in a dismissal of her claim.  A
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hearing was scheduled at respondents’ request pursuant to Ark. Code Ann. §11-9-

702(a)(4), as well as Dillard  vs. Benton County Sheriff’s Office, 87 Ark. App. 379,

192 S.W.3d 287 (2004).  The claimant appeared at the June 18, 2010, hearing and

announced that she did not object to the dismissal of her claim.  Further, the

limitations specified in Ark. Code Ann. §11-9-702(a)(1) – (3) have expired.

Accordingly, the within claim is hereby dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


