
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F908447 

HECTOR LOPEZ, Employee  CLAIMANT

JIMANI RENTALS, Uninsured Employer  RESPONDENT

OPINION FILED SEPTEMBER 15, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 25, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 6, 2010, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulation:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Employee/employer relationship.

2.   Compensability of injury to left hand and low back on June 23, 2009.

3.   Medical.

4.   Temporary total disability benefits from June 24, 2009 through January 30,

2010.

5.   Attorney fee.

At the time of the hearing the claimant modified his request for temporary total

disability benefits to conclude as of September 30, 2009.



2Lopez (F908447)

The claimant contends that on June 23, 2009 he fell through a roof and injured his

hand and lower back.  He contends he is entitled to the payment of medical, temporary

total disability benefits from June 24, 2009 through September 30, 2009, and a

controverted attorney fee.

The respondent contends that claimant was not an employee or performing

employment related services on June 23, 2009.  While claimant had at times performed

hourly work or contract labor for the respondent, he was not doing so on that date.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The claimant was an employee of the respondent at the time of his injury on

June 23, 2009.

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left hand while working for respondent on June 23,

2009.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable left hand injury.

5.   Claimant is entitled to temporary total disability benefits from June 24, 2009

through September 30, 2009.

6.   Claimant earned an average weekly wage of $225.00 which would entitle him

to compensation at the rate of $150.00 for total disability benefits.
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7.   Respondent has controverted claimant’s entitlement to indemnity benefits.

FACTUAL BACKGROUND

The claimant is a 24-year-old native of Honduras who lived  with Maria Andaluz and

five children in an apartment complex owned by the respondent.  The respondent owned

several rental properties in Northwest Arkansas.  The respondent’s property manager is

Natalia Reyes.  Reyes is responsible for managing the apartments, buying supplies,

renting apartments, scheduling painting and cleaning.  Reyes’ husband, Adali Rodriguez,

is responsible for maintenance at the respondent’s rental properties.

At some point in time Rodriguez became friends with the claimant in part because

they were both from Honduras.  Because the claimant was unemployed, Rodriguez offered

him various odd jobs at the apartment complexes.  For instance, if an apartment became

vacant and needed painted, claimant was paid $75.00 to $100.00 for painting the

apartment.  In addition, claimant also performed some hourly work with Rodriguez such

as helping move appliances and furniture when Rodriguez sprayed the apartments for

bugs.  There was also some testimony that claimant would accompany Rodriguez and

assist him when other maintenance work was performed at the apartment complexes.  For

this hourly work, claimant was paid $8.00 an hour.  

On June 23, 2009, claimant went with Rodriguez to an apartment which had a

clogged drain line on the air conditioner.  In the process of repairing this clogged drain line

the claimant went up in the attic or on the roof, it is unclear where the air conditioner unit

was located, and while up there fell through the roof because wood had rotted due to the

dampness.  As a result, claimant fell into the apartment and landed on his left hand.

Claimant was taken to the hospital where he was diagnosed as suffering from a fracture

of the little finger and he underwent surgery to have a pin inserted.

Claimant has filed this claim contending that he suffered a compensable injury on
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June 23, 2009.  He seeks payment of related medical benefits, temporary total disability

benefits, and a controverted attorney fee.

ADJUDICATION

The claimant contends that he suffered a compensable injury while working for the

respondent on June 23, 2009 when he fell onto his left hand and fractured his little finger

which resulted in surgery.  Claimant’s claim is for an injury caused by a specific incident

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his left hand while employed by

respondent on June 23, 2009.  

Initially, the respondent contends that claimant was not an employee and was not

performing employment related services on the date of the injury.  However, during his

testimony, Rodriguez admitted that claimant was paid to assist him on June 23, 2009, and
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that claimant was being paid by the hour when he fell through the roof and suffered his

compensable injury.  Based upon this testimony of Rodriguez, I find that claimant was an

employee of the respondent at the time of his injury on June 23, 2009.  

Based upon the evidence that claimant was assisting Rodriguez in his repair of the

air conditioner on that date, I find that claimant has met his burden of proving by a

preponderance of the evidence that his injury arose out of and in the course of his

employment with respondent and that the injury was caused by a specific incident

identifiable by time and place of occurrence.

I also find that claimant has offered proof by a preponderance of the evidence that

the injury caused internal physical harm to his body which required medical services and

resulted in disability and that he has offered medical evidence supported by objective

findings establishing an injury to his left hand.  Here, as previously noted, claimant was

taken to the hospital immediately after his fall where he was diagnosed as suffering from

a fractured little finger.  This injury necessitated surgery and the insertion of a pin in

claimant’s little finger.

Accordingly, based upon the foregoing evidence, I find that claimant has met his

burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his left hand while employed by respondent on June 23, 2009.  

In addition to the injury to his left hand, claimant also contended that he suffered a

compensable injury to his low back as a result of the fall on June 23, 2009.  With respect

to this issue, I note first of all that much of the medical in this case is illegible.  However,

the portion of the medical records which are legible indicates that claimant’s primary

treatment involved his little finger, without any specific medical treatment or complaints

noted with regard to claimant’s low back.  Furthermore, in order to establish a

compensable injury to claimant’s low back, claimant must offer objective findings

establishing an injury.  The medical records do not contain any objective findings
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establishing an injury to claimant’s low back.  Therefore, I find that while claimant has met

his burden of proving by a preponderance of the evidence that he suffered a compensable

injury to his left hand, he has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s left hand injury.

I also find that claimant is entitled to temporary total disability benefits from June

24, 2009 through the requested date of September 30, 2009.  The injury to claimant’s left

hand is a scheduled injury.  An employee who suffers a scheduled injury is entitled to

receive temporary total disability benefits or temporary partial disability benefits during

their healing period or until they return to work, whichever occurs first, regardless of

whether there is a total incapacity to earn wages.  Wheeler Construction Company v.

Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  In this particular case, I find that

claimant remained within his healing period throughout the requested period of time and

that claimant had not returned to work for the respondent or any other employer.

Therefore, claimant is entitled to temporary total disability benefits from June 24, 2009

through September 30, 2009.  

The next issue for consideration involves calculation of the claimant’s average

weekly wage.  Pursuant to A.C.A. §11-9-518(a)(1), computation of the average weekly

wage is to be computed based upon the contract of hire in force at the time of the accident.

Subsection (c) of that statute indicates that if because of exceptional circumstances the

average weekly wage cannot be fairly and justly determined by the formula set out in the

statute, the Commission may determine the average weekly wage by a method that is just

and fair to all parties concerned.

In this particular case, an accurate average weekly wage is virtually impossible to

calculate.  Neither the claimant nor the respondent have any documents in writing
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supporting the amount of wages paid to the claimant.  Claimant was paid in cash by the

respondent because he did not have a social security number.  As previously noted, there

was evidence presented indicating that claimant was paid from $75.00 to $100.00 for

painting apartments and he was paid $8.00 to $10.00 per hour for hourly work.  According

to claimant’s own testimony, the amount of work performed per week for the respondent

is “incalculable.”  Claimant testified that some weeks he worked many hours and other

weeks he worked very few.  Likewise, neither Rodriguez nor Reyes had testimony or

evidence supporting the amounts paid to the claimant.

The claimant did testify that he was paid anywhere from $200.00 to $700.00 every

two weeks by the respondent.  If claimant was paid $200.00 to $700.00 every two weeks

by the respondent, this would mean he was earning $100.00 to $350.00 every week as an

average weekly wage.  In determining the claimant’s average weekly wage, I have simply

taken the midpoint between $100.00 and $350.00, which would result in an average

weekly wage of $225.00 per week which would calculate to a compensation rate of

$150.00 per week for total disability benefits. Based upon the evidence presented, I find

that this is a just and fair calculation to the parties in this case.  

In calculating the claimant’s average weekly wage, I have not considered a $200.00

per month credit which was given by the respondent on the monthly rental for picking up

trash in the apartment complex parking lot.  There was testimony presented at the hearing

that the claimant would pick up trash at the apartment complex parking lot on a monthly

basis.  However, that agreement was not made with the claimant himself but rather was

made with Andaluz, the renter of the apartment.  Testimony at the hearing indicates that

the rental agreement was in Andaluz’s name, not the claimant’s.  Reyes testified that at

several of their apartment complexes they would allow residents to pick up trash from the

parking lot in exchange for a $200.00 a month credit.  Reyes testified that she reached this

agreement with Andaluz because she was the renter of the apartment.  The fact that this
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was not an employee/employer relationship is also evidenced by the fact that while

claimant did perform most of the work picking up the trash, he was also assisted at times

by Andaluz’s children and by Andaluz herself.

Thus, I find that an employee/employer relationship was not established between

the respondent and the claimant with regard to picking up trash from the apartment

complex parking lot.  Instead, this was an agreement between the respondent and Andaluz

as the renter of the apartment to obtain a $200.00 per month credit in exchange for picking

up the trash.  This duty was performed not only by the claimant, but Andaluz and their

children as well.  Therefore, I do not believe that this $200.00 credit under these

circumstances would constitute wages paid to the claimant since they were in fact given

to Andaluz as a credit on her monthly rental agreement.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury to his left hand while employed by the respondent on

June 23, 2009.  Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable left hand injury.  Claimant

has failed to prove by a preponderance of the evidence that he suffered a compensable

injury to his low back on that date.  Claimant is entitled to temporary total disability benefits

beginning June 24, 2009 and continuing through September 30, 2009.  Claimant earned

an average weekly wage of $225.00 which would entitle him to compensation at the rate

of $150.00 for total disability benefits.  Respondent has controverted claimant’s entitlement

to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the
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indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $355.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


